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IN THE DISTRICT COURT OF THE UNITED
STATES, IN AND FOR THE DISTRICT OF

IDAHO, EASTERN DIVISION.

UTAH CONSTRUCTION COMPANY,
a corporation,

vs.

JOHN F. ABBOTT, et al.,

WILSE A. NIELSON,

Plaintiff,

Defendants.

Petitioner.

IN EQUITY.
No. 222.

PETITION
Filed February 23, 1937.

The petition of Wilse A. Nielson respectfully shows to

the Court:

1. That he is the owner of the following described

real estate, situated in Butte County, State of Idaho, to-

wit :

The Northeast quarter of Section 12, Township 3

North, Range 26 East Boise Meridian, and the East

half of the Northwest quarter and Lots 1 and 2 of

Section 7, Township 3 North, Range 27 E. B. M.

That in the above entitled action, on or about the 15th

day of March, 1923, a decree was entered by the terms of

which decree it was provided, among other things, that
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there was adjudicated to the said land as appurtenant

thereto of the waters of Big Lost River, in Butte County,

Idaho, 6.4 second feet of water, with a priority as of June

1, 1890, the said water "to be diverted from Big Lost

River through the Miller Ditch, having its point of diver-

sion in the Southwest quarter of Section 1, Township 3

North, Range 26 E.B.M., for the irrigation of the fol-

lowing described land, to-wit

:

The Northeast quarter of Section 12, Township 3

North, Range 26 E.B.M., and the East half of the

Northwest quarter, and Lots 1 and 2 of Section 7,

Township 3 North, Range 27 E.B.M."

2. That by the terms of the said decree, it was further

provided that "the court hereby expressly reserves juris-

diction to supervise and enforce the administration of this

decree hereafter and from time to time as occasion may

require." It is further provided by the terms of said de-

cree that all rights granted to the plaintiff were "subject

to such prior rights as are herein decreed in the order of

their respective priorities. * * * Said plaintiff, Utah

Construction Company, has a right to divert at its point

of diversion hereafter stated, and to impound at its reser-

voir (known as the Mackay Reservoir) or in part to di-

vert and in part to impound at said reservoir all the wat-

ers of Big Lost River and its tributaries to the extent of

2300 cubic feet per second of time according to the dates

of priority hereafter set forth, the water stored in said

reservoir to be thereafter released from said reservoir at

plaintiff's pleasure through the gates of the Mackay Res-
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I ervoir Dam and thence down the natural channel of Big

I

Lost River for use at the following points of diversion

i * * * " And further, "in its exercise of the rights here-

' in defined, the plaintiff may, to the extent of its various

appropriations, as hereinafter decreed, impound in stor-

age and divert the waters of Big Lost River at all times,

and at all seasons of the year when by so doing it does not

interfere with the exercise of any prior rights fixed by

this decree, and the water released by it from storage may

be conveyed through the natural channel of the river,

and shall be protected under the provisions of this decree

for the distribution designated by plaintiif as though kept

and conveyed within an artificial channel."

3. That pursuant to the terms of said decree, the

waters of Lost River were stored in part and used by the

said Utah Construction Company and for a time the water

decreed to the land above described as now owned by

petitioner was supplied thereto through the natural chan-

nel of the said Big Lost River, and the diversion gate of

the Miller Ditch, as specified by said decree.

4. That the petitioner acquired the said land and the

water decreed thereto and entered into possession of the

said land and proceeded to farm the same, after said de-

cree was entered, and in reliance thereon. That in the

administration of the said decree a water commissioner

was appointed. That in the further course of the admin-

istration of said decree, controversies arose between

other landowners involved in the said decree, and the Utah

Construction Company, and on or about 1929 the Utah
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Construction Company, through the said water commis-

sioner, and in violation of the terms of the said decree,

caused large quantities of water previously owned and de-

creed to the land of the petitioner, and the petitioner here-

in and other persons owning land and water along the

channel of the said Big Lost River near and below Arco,

Idaho, to be stored and wrongfully diverted to the lands

of the plaintiff and other lands controlled by the plaintiff

under the Carey Act Project, to which the plaintiff was

given the right, under certain conditions, to divert and

deliver the said water. That by reason of the said wrong-

ful storage and diversion of the waters of the Big Lost

River, in disregard of the rights of the petitioner herein,

the water which had been, by said decree, decreed to pe-

titioner and others similarly situated, was taken away

from petitioner's said land and the water level in and

around the petitioner's said land was lowered, the land

and streams dried up, and the crops growing and planted

thereon were destroyed and the petitioner was greatly

damaged.

5. That the said wrongful use, diversion and storage

of water by the plaintiff, Utah Construction Company,

and for its benefit, continued, and the crops planted by pe-

titioner were destroyed each year during the years 1930,

1931, 1932, 1933, 1934 and 1935, all over the protest of

the petitioner. That during the year 1934 under the di-

rection of said Utah Constrution Company, and for its

benefit, the said wrongful diversion continued, and in the

year 1935, the said Utah Construction Company and the
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said water commissioner, acting under its direction and

for its benefit, caused the entire flow of the waters of

Big Lost River below the said Mackay Dam, to be di-

verted from the channel of said Lost River, into the

ditches of the Utah Construction Company and on to its

lands, and from petitioner's ditches and land, and taken

and withheld from entering or flowing down the said

channel of the said Big Lost River, so that the river bed

of the said Big Lost River, which was the channel desig-

nated in said decree as the source of petitioner's water

supply and point of diversion from said Big Lost River

near the petitioner's property became wholly dried up, the

vegetation on and along the said river and on petitioner's

property was dried up, died and was destroyed, and the

crops and vegetation growing on said ground was de-

stroyed, and the petitioner suffered damage by reason

thereof.

6. That during the year 1935, the Big Lost River Ir-

rigation District, a public corporation of the State of

Idaho, entered into some agreement or arrangement with

i the Utah Construction Company, the terms of which are

not known or understood by the petitioner, but under

^1 which the said Big Lost River Irrigation District and its

I

officers and agents intend to evade the said decree and to

wrongfully divert the water decreed to petitioner's land

and sell and distribute the same to others whose decreed

rights are inferior to petitioners, or who have no rights

under said decree.

7. That petitioner is informed and believes, and, on
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such information and belief, alleges that the said Utah

Construction Company intends to, and unless enjoined by

this Court, will ignore and disregard said decree, and the

priority of rights fixed thereby, and will attempt to coerce

and compel the petitioner and others similarly situated

whose lands are not within, but are wholly without the

jurisdiction of said Big Lost River Irrigation District,

to enter the said lands within the said District, and sub-

mit to the domination and control of the said Big Lost

River Irrigation District, or as a condition to the peti-

tioner obtaining his rights and priorities to the waters

of the said Big Lost River, as decreed and ordered dis-

tributed to him under said decree and by reason thereof,

the said officers and agents are acting in violation of the

said decree, as is well known and understood by the said

Big Lost River Irrigation District officers and the Utah

Construction Company.

8. That the petitioner has made repeated appeals to

the said officers and directors of the said Big Lost River

Irrigation District and to the Utah Construction Com-

pany to deliver water to his said land in accordance with

the said decree for the purpose of saving the said crops

from loss and destruction. That the said Big Lost River

Irrigation District and its said officers and agents, as

petitioner is further informed and believes, and there-

fore alleges the fact to be, have entered into some fur-

ther agreement with the said plaintiff, Utah Construction

Company, to protect the said Utah Construction Com-

pany against damages resulting from the violation of
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the said decree and have further agreed to take the said

water decreed to the Utah Construction Company sub-

ject to prior rights incKiding the rights of the petitioner

and divert them from the lands to which they were de-

creed, and transport them to other lands and other ter-

ritory and to sell the said water to individuals having no

decreed rights thereto or rights of a later priority than

petitioner, all in violation of the terms of the said de-

cree. That all of the said acts are in violation of the

terms of the said decree, and are unwarranted in law, and

by reason of the said combination and agreement seeking

to relieve the said Utah Construction Company from re-

sponsibility, the protective provisions of the said decree

afforded to this petitioner and others similarly situated,

are being nullified and destroyed.

9. That the petitioner during 1936 had growing up-

wards of 150 acres of grain and alfalfa crops. That he

was unable to procure any water in the manner specified

by the said decree, and the said crops growing thereon

were wholly destroyed and lost to this petitioner. That

there has at all times been ample water stored and flow-

ing in the said Big Lost River system if permitted to flow

in its usual and natural course, as conditions existed at

the time the decree herein was entered, and under which

the water duties and necessities were determined at the

time of the entry of the said decree, to fully comply with

the terms of the said decree as affecting the petitioner's

said land, and to fully irrigate and mature the crops grow-

ing thereon and to protect the petitioner from the loss of

k
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the said crops. That by reason of the wrongful acts

hereinabove set out and committed, the petitioner has

been damaged in an amount in excess of $10,000.00.

That petitioner has spent large sums of money in pre-

paring ground and has crops planted and is ready to plant

crops for the season of 1937. That plaintiff threatens

to continue to violate the terms of said decree and are

now diverting and threaten to continue to divert water

decreed to petitioner, and will divert petitioner's water

and destroy the crops, unless this court make and enter

an order directing the delivery forthwith to this peti-

tioner of the water decreed to him by said decree, all

in accordance with the decree, which water, under con-

ditions existing, is ample to irrigate the petitioner's said

land, and raise and mature the crops thereon, and the said

crops now planted and crops to be planted in the com-

ing season will be wholly destroyed and the petitioner

will sustain a further damage in excess of $2500.00.

WHEREFORE petitioner prays that upon the read-

ing of this verified petition that the Court make and

enter an order directing the plaintiff herein and its

officers and agents to appear before this court at a time

and place specified by the court to show cause why they

have not complied with the terms and provisions of said

decree as the same affected the property of this petitioner

as described in said petition, and why they have not per-

mitted, and are not now permitting sufficient water of the

flow of Big Lost River to flow in the channel of said Big
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Lost River so as to reach the Miller ditch intake on said

river as specified in said decree and to flow to and upon

the petitioner's land in accordance with the terms of said

decree.

2. Petitioner prays for an order fixing a time and

place of hearing for the determination of the claims of

the petitioner herein for damages sustained in the loss

of crops by reason of the wrongful diversion and use by

the plaintiff, Utah Construction Company, and for its

benefit of the water decreed to petitioner herein, which

waters were owned by petitioner and of which petitioner

was deprived since the entry of the said decree, and that

upon such determination being made, that the petitioner

herein be given judgment accordingly against Utah Con-

{

struction Company.

3. Petitioner further prays that any other land-

owner to whom water was decreed for particular land, or

his successor in interest, may be permitted to come in and

join in this petition, upon his offering to pay, or paying,

his proportionate share of the expenses of the filing and

of a hearing on this petition, and that on final hearing

herein, the Court make and enter such orders as are pro-

per and necessary to the further administration of the

said decree and the distribution of the waters thereunder,

according to the terms of said decree.

4. Petitioner prays for such other and further or-
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clers and relief herein as in the premises may be proper,

including his costs incurred herein.

JOHN A. CARVER
FRANK GRIFFIN

D. A. SKEEN,
Attorneys for Petitioner.

Verified by Wilse A. Nielson

January 30, 1937.

Vivian S. Fox, Notary Public

(Title of Court and Cause)

ORDER
Filed February 23, 1937

Wilse A. Nielson having filed herein a verified petition

praying for an order requiring plaintiff herein, Utah Con-

struction Company, a corporation, to show cause why it

has not complied with the terms and provisions of the

decree entered herein, granting to the plaintiff, Utah

Construction Company, permission to store and divert

waters of the Big Lost River, and why they have not per-

mitted waters of the Big Lost River to flow in the chan-

nel of said stream so as to protect the decreed rights of

the petitioner herein, and his predecessor in interest, and

praying for an order fixing the time and place of hear-
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ing for determination of claims of the petitioner herein

for damages sustained in the loss of crops by reason of

' the alleged wrongful diversion and use of water pre-

, viously decreed to plaintiff herein, and, good cause ap-

pearing therefor,

IT IS NOW THEREFORE, ORDERED that plain-

I tiff, Utah Construction Company, be and appear before

this Court at Pocatello on the 22 day of March, 1937, at

ten o'clock A.M., to show cause, if any it has, why the

prayer of said petition should not be granted.

Dated this 23rd day of February, 1937.

BY THE COURT:
CHARLES C. CAVANAH,

Judge.

(Service acknowledged February 23, 1937.

(Title of Court and Cause)

AMENDED ANSWER.
Filed Mar. 26, 1937

Comes now the Utah Construction Company, the plain-

tiff above named, and answering to the petition of Wilse

A. Nielson, admits, denies and alleges :

—

1. Admits the allegations in paragraph 1 of said pe-

tition contained.
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2. Admits that by the terms of said decree the reser-

vation of jurisdiction was made as set out in paragraph 2,

and in this connection further alleges that the court fur-

ther reserved jurisdiction by the terms of said decree to

appoint commissioners to carry out the execution and ad-

ministration thereof, and that in the exercise of such jur-

isdiction the court did appoint commissioners to admin-

istei said decree during each and every year since the

entry thereof, to and including the year 1936, and during

each and every of said years and during all of the times

since the entry of said decree to the end of the year 1936,

the same was administered by a Commissioner appointed

and directed by this Court, and the waters of Big Lost

River were distributed to the parties entitled under said

decree by and through the commissioner of the Court so

appointed and acting. The court further reserved juris-

diction under the terms of said decree to discharge its

commissioner at any time and to turn the administration

of said decree over to the officer of the State of Idaho

having jurisdiction over the administration of the public

waters of the State, and that in the exercise of said juris-

diction the Court, prior to the filing of the petition herein,

did discharge its said comissioner and did turn the

administration of said decree over to the commissioner

of reclamation of the State of Idaho, and said commis-

sioner of reclamation has assumed jurisdiction of the ad-

ministration of said decree and has appointed a water

master or commissioner under him to administer it and to

distribute the waters among those entitled thereto ac-
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'

cording' to the terms and provisions of said decree. It is

^
further provided in said decree that any party thereto

f may at any time make apphcation to a commissioner or

water master appointed to administer it, to have the

I

waters to which he is entitled distributed to him strictly

in accordance with the terms and provisions of the de-

cree, and that upon the failure of such commissioner or

water master to comply with said requirement, applica-

tion might be made to the court for directions. In this

connection the Utah Construction Company alleges that

it is informed and believes, and therefore says, that the

I petitioner herein has not made application to any com-

missioner or water master charged with the administra-

I

tion of said decree, to have the waters of Big Lost River

distributed in accordance with the terms of the decree.

Admits that by the terms of said decree the Utah

Construction Company was granted rights as in para-

graph 2 of said petition set forth, but in this connection

further alleges that during all the times between the first

day of November of each year and the first day of May
of the next succeeding year, the Utah Construction Com-

pany was given a prior and superior right to all other

parties to store in its reservoir all of the waters of Big

Lost River except 50 second feet thereof, and was given

the right under conditions in said decree specified, and

subject to the discretion of the commissioner charged

with the administration of said decree, to store waters

of Big Lost River in its said reservoir during the month

of October of each year.
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3. Admits that pursuant to the terms of said decree

the waters of Big Lost River were stored in part and

used by the Utah Construction Company all strictly in

accordance with the terms and provisions of said decree,

and the Utah Construction Company further alleges

that it is without knowledge as to whether the water de-

creed to petitioner's land was supplied through the nat-

ural channel of Big Lost River and the diversion gate

of the Miller Ditch.

4. Answering to paragraph 4 of said petition the

Utah Construction Company admits that in the adminis-

tration of said decree a water commissioner was ap-

pointed. Denies that on or about the year 1929, or at

any other time or at all, the Utah Construction Company,

through said water commissioner, or otherwise, or at all,

or in violation of the terms of the decree, caused large or

any quantities of water previously owned and decreed

to the land of the petitioner, or other persons own-

ing land and water along the channel of Big Lost

River, near and below Arco, Idaho, or at any other place,

or at all, to be stored and wrongfully diverted to its lands

or to other lands controlled by it under the Carey Act

Project or otherwise; denies that by reason of wongful

or any storage and diversion of waters of Big Lost River

or in disregard of the rights of the petitioner herein, any

waters which had been by the decree herein decreed to

petitioner, or others similarly situated, was taken away

from petitioner's land and that the water level in and

around the petitioner's land was lowered, the land and
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streams dried up and the crops growing and planted

thereon destroyed and the petitioner damaged.

5. Denies that by wrongful or any other use, diver-

sion and storage of water by the Utah Construction Com-

pany, crops planted by petitioner were destroyed in any

of the years 1930, 1931, 1932, 1933, 1934, or 1935, either

over the protest of the petitioner or otherwise or at all.

Denies that during the year 1934, under the direction of

the Utah Construction Company, or for its benefit, or

otherwise, or at all, wrongful diversion of the waters of

Big Lost River continued or occured, and denies that in

the year 1935, or at any other time, or at all, the Utah

Construction Company and the water commissioner,

either acting under its direction or for its benefit, or

otherwise, or at all, caused the entire or any of the flow

of the waters of Big Lost River below the said Mackay

Dam, to be diverted from the channel of said river into

the ditches of the Utah Construction Company and on to

its lands and away from the petitioner's ditches and lands,

and took and withheld the same from entering and flow-

ing down the channel of the Big Lost River, and that by

reason thereof the river bed of the said Big Lost River

became wholly dried up at the petitioner's point of di-

version at or near his said described premises, or the

vegetation along the river and on petitioner's land was

dried up and died and destroyed and that the crops and

vegetation growing thereon were destroyed and that the

petitioner suffered damage by reason thereof or at all.
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6. Denies that during the year 1935, or at any other

time, or at all the Big Lost River Irrigation District

entered into any agreement or arrangement with the Utah

Construction Company by the terms whereof the said Big

Lost River Irrigation District and its officers and agents,

or either of them, intend to evade the decree herein and

wrongfully to divert waters decreed to the petitioner's land

and sell and distribute the same to others whose decreed

rights are inferior to petitioner's and have no rights under

said decree. Denies that the Utah Construction Company

intends to or will, unless enjoined by the court, ignore or

disregard the decree herein or the priority of rights fixed

thereby, or will attempt to coerce or compel the petitioner

or others similarly situated, whose lands are not within

but are wholly without the jurisdiction of said Big Lost

River Irrigation District, or whether said lands are in or

out of said Irrigation District, to enter the said lands

within the said District or to submit to the domination

and control thereof, or that as a condition to the peti-

tioner obtaining his rights and priorities to the waters of

Big Lost River, as decreed and ordered distributed to

him under the decree herein, the officers and agents, or

any or either of them, are acting or will act in violation

of the said decree either as understood by the Big Lost

River Irrigation District or the Utah Construction Com-

pany, or otherwise, or at all.

7. Answering to paragraph 8 of said petition the

Utah Construction Company says that it is without

knowledge as to whether petitioner has made repeated
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or any appeals to the officers and directors of the Big

I

Lost River Irrigation District, and denies that any such

appeals have been made to the Utah Construction Com-

I pany to deliver water to petitioner's lands either in ac-

j

cordance with the terms of said decree, or otherwise, or

I

at all, for the purpose of saving the said crops from loss

and destruction or for any other reason or purpose. De-

, nies that the Big Lost River Irrigation District, its offi-

i
cers or agents, have entered into any agreement with the

! Utah Construction Company to protect the Utah Con-

struction Company against damages resulting from the

I

violation of the decree herein, and denies that by said

!
alleged agreement, or otherwise, or at all, the said Big

I

Lost River Irrigation District has agreed to take water

I

decreed to the Utah Consruction Company subject to

i prior rights of the petitioner and divert them from lands

! to which they were decreed and transport them to other

i' lands and other territory, or to sell the said waters to in-

dividuals having no decreed rights or to any other person

or to persons with rights of later priority than petitioner,

i
either in violation of the terms of the decree, or otherwise,

or at all. Denies that any of the uses of the Utah Con-

struction Company have been or are in violation of the

terms of the decree herein or are unwarranted in law.

Denies that by reason of the said or any combination and

agreement, either seeking to relieve the Utah Construc-

j
tion Company from responsibility, or otherwise, or at all,

the protective provisions of the decree afforded the peti-

tioner, or others, are being nullified and destroyed. De-
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nies that any such agreement, as is alleged in said para-

graph 8, has ever been entered into between the Utah

Construction Company and the Big Lost River Irrigation

District.

8. Answering to paragraph 9 of the petition herein

the Utah Construction Company says that it is without

information as to whether during the year 1936, the pe-

titioner had growing upwards of 150 acres of grain and

alfalfa crops, and is likewise without knowledge as to

whether the petitioner was able to procure water in the

manner specified by said decree, or as to whether the

crops growing on plaintiff's land were wholly or at all

lost to the petitioner. Denies that petitioner has at any

time been entitled to the water stored in the reservoir of

the Utah Construction Company, and denies that there

was or has been at all times ample water flowing in the

Big Lost River system if permitted to flow in its usual

and natural course as conditions existed at the time the

decree herein was entered to fully comply with the terms

of the decree as affecting the petitioner's land, or to fully

irrigate or mature the crops growing thereon or to pro-

tect the petitioner from the loss of his crops, and in this

connection alleges that during the years in the petition

herein set forth there had been great and unprecedented

drouth and lack of precipitation in the water shed sup-

plying the said Big Lost River, by reason whereof the

quantities of water wont to flow therein have been greatly

diminished. Denies that by reason of the wrongful or

other acts of the Utah Construction Company the peti-
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tioner has been damaged in any amount in excess of

$10,000.00, or any other sum or amount. The Utah Con-

struction Company is without knowledge as to whether

petitioner has spent large or any sums of money in pre-

paring grounds, and as to whether he has crops planted

or is ready to plant crops for the season of 1937. Denies

that the Utah Construction Company threatens to or will

violate the terms of said decree, and denies that it is now

diverting or threatens to continue to divert water de-

creed to the petitioner, and denies that it will divert pe-

titioner's water or destroy his crops unless the court

make an order directing the delivery forthwith or other-

wise, or at all, to the petitioner of the water decreed to

him by said decree. As to whether there will be sufficient

water to which the petitioner is entitled to mature his

crops for the year 1937, either those now planted or to

be planted, the Utah Construction Company is without

knowledge, and is likewise without knowledge as to

whether petitioner's crops during the year 1937 will be

injured or destroyed or that petitioner will suffer any

damage.

Further answering to said petition and as further de-

fenses thereto the Utah Construction Company alleges :

—

1. That about the month of July, 1936, it sold and by

deed conveyed and delivered to the Big Lost River Irri-

gation District all of its right, title and interest in and

to the waters of Big Lost River, its Mackay Dam and

reservoir and all canals used in connection therewith, and

all of its Carey Act lands and rights in the Big Lost River
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Carey Act Project, and all of its rights, as fixed by the de-

cree herein in and to the use of the waters of the Big Lost

River, and that the Utah Construction Company does

not have or claim to have any right, title or interest under

said decree or otherwise in or to the waters or use of the

waters of said Big Lost River, and does not now store

or use nor intend in the future to store or use any of said

waters, and has no interest whatsoever in or under the

decree herein.

2. If by his said petition the petitioner herein seeks

to recover from the Utah Construction Company, dam-

ages for alleged injuries to crops during the years 1929,

1930, 1931, 1932, and 1933, then, said alleged claim or

claims is, and are, barred by the provisions of Sec. 5224,

Chapter 2 of the Idaho Code Annotated, 1932.

3. That continuously ever since the entry of the de-

cree herein on March 15, 1923, and during each and

every year from 1923 to 1936, both years, inclusive, the

said decree has been construed and interpreted by the

Commissioners appointed by the Court to administer it

and by all of the parties to it as awarding to the Utah

Construction Company for storage in its reservoir, all of

the flow of Big Lost River, except fifty cubic feet per

second, thereof, during the period from November 1st

of each year to April 20th or May 1st of each year, as the

Commissioner under the provisions of the decree might

determine, of the next succeeding year, and as entitling

the Utah Construction Company, and its successors and

assigns, to, and awarding to it, and them, the exclusive
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right to the use of all the said storage water, as stored

or released from storage, less the loss in transit fixed by

said decree, and 34 cubic feet per second of water arising

in said reservoir. And the said decree has, during all of

said period, of time, been so administered, and such ad-

ministration has been acquiesced in by all the parties to

said decree, including petitioner and his predecessor in

interest, and lands irrigated from said Big Lost River

and from said storage water and the water rights con-

nected therewith or appurtenant thereto, have been sold

and purchased and large sums of money expended there-

on on reliance on the said construction and interpreta-

tion and administration of said decree, and petitioner is

now estopped to question the said rights, and the in-

terpretation and administration of said decree; and by

reason of long acquiescence and laches petitioner is bar-

red from asserting that the waters of Big Lost River may

not be stored and released from storage and used, and the

decree administered as is herein stated.

WHEREFORE, the Utah Construction Company

prays that the petition of the petitioner herein may be

dismissed, and that it have and recover against the pe-

titioner its costs herein expended, and that it have such

other and further relief as is proper in the premises.

A. E. Bowen, Salt Lake City, Utah

Edwin Snow, Boise, Idaho,

Solicitors for plaintiff above

named, the Utah Construction

(Duly verified) Company.
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(Title of Court and Cause)

REPLY TO AMENDED ANSWER
Filed Mar. 26, 1937

Comes now the petitioner herein and by way of reply

to the further answer and further defense set out in the

plaintiff's Amended Answer, admits, denies and alleges

as follows:

Denies each and every allegation in the Amended An-

swer, except as heretofore admitted or otherwise con-

traverted in this reply and in the petition heretofore filed.

This petitioner denies that continuously and ever since

the entry of the Decree herein, the Decree has been by

him construed or interpreted so as to permit or author-

ize the Utah Construction Company to take from the flow

of Big Lost River, or any of its tributaries, any of the

water at any time in such a manner as to infringe upon

or interfere with the rights of this petitioner as decreed

to him in the said Decree, and in this connection the pe-

titioner alleges that the waters in Lost River, as condi-

tions existed at the time of the entry of the said Decree

and prior thereto, consisted of the underflow of waters

down and adjacent to the channel of the said stream and

coming into the bed of said stream from springs and

other tributaries and through the natural seepage of

water from the sides and along and underneath the bed of

said stream; that by reason of the length of the channel
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of the said Big Lost River and its tributaries above this

petitioner's diversion ditch, the diversion of small quanti-

' ties of water above and at and near the said Mackay

Dam would not influence or affect the flow of the waters

I or the water table levels on the petitioner's property and

I

at the intake of the said Miller ditch for a considerable

I

period of time ; that as soon as the diversion and change

! of the flow and course of the stream and the storage of

the waters thereof by the Utah Construction Company

appeared to show any effect upon the water table and the

waters in the stream at the head of the petitioner's said

ditch, he protested and has ever since continued to pro-

test to the Commissioner and to the Utah Construction

Company, its officers and agents, and this petitioner has

I never countenanced or acquiesced in the interpretation

I

and administration of the said decree as now claimed by

the said Water Commissioner and the Utah Construction

Company, or at all.

WHEREFORE, petitioner prays that the plaintiff

take nothing by its said affirmative answer and further

defense and that petitioner be given reHef as in his orig-

inal petition herein prayed.

D. A. SKEEN,

J. A. CARVER,

FRANK GRIFFIN,

Attorneys for Petitioner.

(Duly verified)
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(Title of Court and Cause)

OPINION
Filed July 7, 1937

A. E. Bowen, Salt Lake City, Utah

Edwin Snow, Boise, Idaho,

George L. Ambrose, Mackay, Idaho,

Attorneys for the Plaintiff

D. A. Skeen, Salt Lake City, Utah,

J. A. Carver, Boise, Idaho,

Frank Griffin, Boise, Idaho,

Attorneys for Petitioner.

July 7, 1937

CAVANAH, District Judge.

In March 1923, a decree of this Court was entered ad-

judicating rights to the use of the waters of Big Lost

River in Idaho, and in which the rights of the Utah

Construction Company and the petitioner, Wilse A. Niel-

sen, were determined. There was decreed to the Com-

pany the right to divert water from the flow of the river

and Antelope Creek, for storage, power, irrigation and

domestic purposes, of dates of priority which are sub-

sequent to the priority of the petitioner, at the head of

the Blaine Canal, the Arco Canal and other point or

points of diversion which may be established by the Com-

pany. There was decreed to the predecessor in interest

of the petitioner 6.4 C F S water of the natural flow of
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the river of a priority prior to the decreed rights of the

Company, to divert through the Miller ditch, having its

point of diversion on the River. The first point of di-

version of the Company is about nineteen miles up stream

from the point of diversion of the petitioner.

The present controversy is over the charge of the pe-

titioner in his petition for Order to Show Cause, that the

Company and the water Commissioner appointed by the

Court, to administer the decree, have in violation of the

terms of the decree, caused large quantities of water,

previously owned and decreed to the land of the petition-

er, to be stored and wrongfully diverted to the lands of

the company and others, which resulted in depriving the

petitioner and others similarly situated of their water.

The charge is further made that by reason of such wrong-

ful diversion and storage, the crops of the petitioner were

destroyed during the years 1930 to 1935 inclusive. Be-

ginning with the irrigation season of 1935 the Big Lost

River Irrigation District, a Public Corporation entered

into a lease with the Company by the terms of which

the District, as lessee, thereafter operated the property

of the Company, and thereafter in July 1936, a deed of

conveyance of all of the property and water rights of the

Company was executed to the District.

The petitioner now asserts in his brief that he had un-

der the evidence, ample water to irrigate his land from

the main channel of the River from the time the Com-

pany entered upon the stream to and including the year

1932, and that the water table on his and adjacent lands
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until that time was near the surface, and since then has

lowered. So the inquiry here is, as far as any alleged

damage is concerned, and the affect of diverting the nat-

ural flow of the river through points of diversion of the

company, must relate to the years 1933 and 1934, as far

as the company is concerned. It will be observed that

the decree provides :".... From and after November 1st,

of each calendar year to the beginning of the subsequent

irrigation season, to-wit, May 1st, (or such earlier date

as said Commissioner or other official may determine

water to be necessary for irrigation purposes, but in no

event earlier than April 20th), said plaintiff shall have

the right to store in its said reservoir all the waters flow-

ing at that point in Big Lost River. Provided, however,

that plaintiff shall at no time by closing its gates for stor-

age purposes at said reservoir, reduce the amount of

water flowing in Big Lost River to a quantity less than

fifty (50) cubic feet per second of time measured at

said 2-B gauge. And the plaintiff's right so to store said

water for said period to the extent herein defined is here-

by adjudged and decreed to be superior to the rights of

any defendant during said period, and such storage and

the subsequent use of said stored water, by sale, rental

or otherwise by said plaintiff will in no way infringe

upon any prior right of any of said defendants there-

to "

The principal dispute therefore is, whether the Com-

pany had diverted a part of the natural flow of the water

of the river into its reservoir and at times diverted it into
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its Blaine Canal and through by-pass and canals which

intercepts water that otherwise contribute to the supply

necessary to reach petitioner's land, and fill his right at

the Miller ditch intake in the channel of the River. The

decree is clear that when in storing and diverting the

natural flow of the River by the Company it must not do

so in any manner as will in any way infringe upon any

prior right of the petitioner, who has a prior vested right,

nor has the Commissioner or any one else any authority

or right to disregard the terms of the decree. At times,

commencing with the irrigation season of 1933, the Com-

missioner and the Company, have, and until it finally

transferred its holdings to the District, diverted water

from the reservoir and the natural flow of the river at

points of diversion above the petitioner's point of di-

version. The decree does not authorize that to be done, if

it results in decreasing the natural flow of the main chan-

nel of the River to such an extent as to prevent the flow-

ing down the main channel of the river, a sufficient

amount of water to supply petitioner's prior right. The

fact that the decree permits the Company to release stor-

age water at its pleasure from the reservoir for use at

the head of the Blaine Canal and Arco Canal or any

other point or points of diversion which it may estabHsh,

does not give to it, or the Commissioner the right or au-

thority to divert the natural flow of the main channel of

the River above petitioner's intake on the river, when it is

shown that in doing so it interferes with and prevents pe-

titioner's right from being supplied. In determining what
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is the natural inflow from the River to the Company's res-

ervoir the decree provides :
" the natural flow and

increment to Big Lost River between what are known as

the "A" line gauging stations at the upper end of plain-

tiff's reservoir and what is known as the 2-B gauge below

said reservoir, and located in the Northeast quarter of

Section 18, Township 7 North, Range 24 East B. M., is

thirty four (34) cubic feet per second and in determin-

ing what constitutes the natural flow of Big Lost River,

with reference to the storing of water by plaintiff in its

reservoir and the release of waters therefrom, the water

flowing in said Big Lost River and measured by the "a"

line gauging stations at the upper end of said reservoir,

plus thirty-four (34) cubic feet per second measured

at the 2-B gauge aforesaid, shall be deemed the natural

flow of said stream at said 2-B gauge, and any amount

in excess of such natural flow shall be deemed released

stored waters
"

It then seems clear that by that provision of the decree

the natural flow and increment of the river at 2-B gauge

below the reservoir is 34 cubic feet per second, and in

determining what constitutes the natural flow of the

river with reference to the storing of water by the Com-

pany in its reservoir and the release of waters therefrom,

the water flowing in the river is measured by the "A"

line gauging station at the upper end of the reservoir

plus 34 cubic feet per second, measured at the 2-B gauge

shall be the natural flow of the stream at the 2-B gauge.
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and any amount in excess of such natural flow shall be

released stored water.

After then considering the provisions of the decree

:
which are pertinent to our inquiry, we are confronted

i
with the interpretation of the statute and constitution of

i

the State, by the Supreme Court of the State of Idaho,

I
relative to the rights of prior appropriators of public

I waters when in diverting water from a stream or its trib-

( utaries by subsequent appropriators, it is self-evident

I

that to divert water from a stream must in a large

measure, diminish the volume of water in the main

stream and that it would take more than a theory, and

: require clear and convincing evidence in a given case

I

showing that the prior appropriator would not be in-

' jured or affected by the diversion by subsequent appropri-

ators. This principle was announced by the Idaho Su-

preme Court in the case of Moe v. Harger 10 Idaho 302,

77 Pac. 645, which related to the same stream we are

now considering and the physical conditions involved

here are set forth and discussed in an interesting opin-

ion by Mr. Justice Ailshie. The Court there said :"....

This Court has uniformly adhered to the principle an-

nounced both in the Constitution and by the Statute that

the first appropriator has the first right ; and it would take

more than a theory, and, in fact, clear and convincing

evidence in any given case, showing that the prior ap-

propriator would not be injured or affected by the di-

version of a subsequent appropriator, before we would

depart from a rule so just and equitable in its application
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and so generally and uniformly applied by the Courts.

Theories neither create nor produce water, and when the

volume of a stream is diverted and seventy-five per cent

of it never returns to the stream, it is pretty clear that

not exceeding twenty-five per cent of it will ever reach

the settler and appropriator down the stream and below

the point of diversion by the prior user . . . .
" ".

. . . So

soon as the prior appropriation and right of use is es-

tablished, it is clear, as a proposition of law, that the

claimant is entitled to have sufficient of the unappropriat-

ed waters flow down to his point of diversion to supply his

right, and an injunction against interference therewith is

proper protective relief to be granted. The subsequent

appropriator who claims that such diversion will not in-

jure the prior appropriator below him should be required

to establish that fact by clear and convincing evi-

dence "

And again in the case of Joslyn v. Daly 15 Idaho 137,

96 Pac 568, the Court reaffirmed the rule announced in

the case of Moe v. Harger by saying: '' In this

connection, we think it well enough to call attention to

the fact that if these springs are in the gulch or valley

through which Seamans creek flows, and toward which

their waters would naturally percolate and flow, then

they must be in a sense and measure tributary to the

stream; and the only further question that can arise is

as to the amount of water that could reach the main

stream from these springs or source of supply. It seems
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self-evident that to divert water from a stream or its sup-

plies or tributaries must in a large measure diminish the

volume of water in the main stream, and where an ap-

propriator seeks to divert water on the grounds that it

does not diminish the volume in the main stream or pre-

judice a prior appropriator, he should, as we observed in

Moe V. Harger, 10 Ida. 305, 77 Pac. 645, produce "clear

and convincing evidence showing that the prior approp-

riator would not be injured or affected by the diversion."

The burden is on him to show such facts. In this case

there can be no reasonable doubt but that the appellant

is entitled to have at least the volume of water flow from

these springs into Seaman's Creek as great and to as full

an extent as it was at the time the decree was entered in

Daly V. Josslyn, provided these springs flow as much

water at this time . . .
." Adhering then to the principle

announced by the State Supreme Court and applying

it to the evidence here we find that the stream arises far

up in the mountains and during the highwater it flows in

a continuous surface stream from its source to a short

distance below Arco, a distance of about 75 miles. About

25 miles above Arco is a place called ''The Narrows"

where the stream flows and the valley there is about a

quarter mile wide, from there the valley widens out into

a basin about 8 miles wide, the basin of the valley is com-

posed of gravel and earthen deposit and when flood waters

come they fill up and saturate the gravel and earthen

deposit which serves as a natural reservoir and when that

is done it causes a water supply, which causes the water
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to rise until the stream is furnished with additional water.

In the ordinary irrigation of land in the valley and the

transporting of water from the main channel of the

stream as was done by the Commissioner and the Com-

pany at the points of diversion on the stream about

thirty per cent of the water would be lost before return

to the main channel of the stream above the point of di-

version of the petitioner on the stream. It would take

then, more than a theory under the evidence to show that

the prior appropriator would not be injured or his amount

of water not diminished by the manner of diverting the

flow of the stream through canals above, on account of

the sinks of the river, for we must not forget that the pe-

titioner is to have sufficient of the unappropriated waters

flow down to his point of diversion to supply his right

and as has been said, when a subsequent appropriator

who claims that diversion will not injure a prior appropri-

ator below him, is required to establish that fact by clear

and convincing evidence. This was not done as disclosed

by the evidence in the present case and the petitioner is

entitled to injunction against interference against the

Utah Construction Company and its successors in inter-

est, and their agents, servants, employees and attorneys,

which will be an order made at this time containing the

provisions that there is to be delivered at the 2-B gauging

station 34 C F S as natural flow without deduction for

water diverted into any ditch above the 2-B gauging sta-

tion and all natural flow water be carried down the main

channel of Big Lost River under conditions as they exist-
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ed at the time the decree was entered, and that the peti-

tioner Wilse A. Nielson is entitled to have delivered into

the intake of the Miller ditch 6.4 C F S until it is filled to

its full extent in accordance with the decree.

As to the remaining question of damages, which was

left open until the question here was determined, that will

be taken up and a hearing had at the next regular term of

Court at Pocatello, with the understanding that the years

involved as far as the Utah Construction Company is

concerned will be confined to 1933 and 1934, for it appears

from the evidence that the petitioner received his water

up to and including 1932 and that in 1935 the Utah Con-

struction Company, did not operate the system and pro-

ject as the Irrigation District did so, under the option to

purchase, its right and system, and in July 1936, made

and delivered a conveyance thereof to the District, and

therefore it would not be liable in damages for those two

years.

(Title of Court and Cause)

ORDER

Filed July 9, 1937

The petitioner, Wilse A. Nielson, having filed herein

a petition for an order to show cause, against the Utah

Construction Company, why it had not permitted the
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waters of Big Lost River to flow down the channel of

the stream so as to protect the decreed rights of peti-

tioner, and praying for damages sustained in the loss of

crops by reason of the alleged wrongful diversion and

use of water decreed to petitioner, and the Court having

issued an Order to show cause, pursuant to said petition,

and the plaintiff, Utah Construction Company, having

filed its answer and amended answer, and the petitioner

having filed a reply to said answer, and the matter having

come on for hearing regularly before the Court on the

said petition and answer and amended answer and reply

thereto, and the Court having heard the evidence offered

by the respective parties, and having heard the arguments

of counsel thereon, and having considered the same, and

being fully advised in the premises, it is ORDERED

:

That the plaintiff, Utah Construction Company, its

successors in interest, the Big Lost River Irrigation Dis-

trict, and all of the agents, servants, employees and attor-

neys for the plaintiff, Utah Construction Company, and

its successors in interest, the Big Lost River Irrigation

District, and any person administering the decree herein,

are hereby enjoined and restrained from in any manner

interferring with the natural flow waters of Big Lost

River as determined by the terms of the decree heretofore

entered herin, until the petitioner, Wilse A. Nielson, has

had delivered into the intake of the Miller Ditch, 6.4

C.F.S. of the waters of Big Lost River, to fill his said

right under said decree, and the said plaintiff, Utah Con-

struction Company and the Big Lost River Irrio-ation
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District, and all of their agents, servants, employees and

attorneys and any Commissioner or other person admin-

istering the decree herein are required to deliver at the

2-B gauging station specified in said original decree 34

C.F.S. as natural flow water without deduction for water

diverted into any ditch above the said 2-B gauging sta-

tion, and to carry all of the said natural flow water of the

Big Lost River down the main channel of Big Lost River

under all conditions as they existed at the time the said

original decree was entered herein, and without any di-

version whatever from the main channel of the Big Lost

River by means of by-pass or other diversion canals or

ditches used, or intended to be in any manner used, for

diverting water from the main channel of Big Lost River

around any portion of said channel, or for any use what-

ever until there has been delivered into the intake of the

said Miller Ditch for petitioner's use on his said land 6.4

C.F.S. of the waters of Big Lost River.

And it is further ordered that said injunction continue

during the pendency of this proceeding, and that Findings

of Fact, Conclusions of Law and Decree are to be con-

sidered and entered after the question of damages is

heard and determined as provided for in the written opin-

ion of the Court so filed.

Dated July 9, 1937.

CHARLES C. CAVANAH
District Judge.
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(Title of Court and Cause)

MINUTES OF THE COURT OF NOVEMBER 1,

1937.

This matter came on for further hearing on question

of damages on the petition of Wilse A. Nielsen; counsel

for the respective parties being present.

Counsel for the Utah Construction Company moved

the Court to vacate the Court's order on the petition here-

tofore made and to dismiss the said petition of Wilse A.

Nielson. After hearing argument of counsel on the mo-

tion, the Court denied the same. Counsel for the Utah

Construction Company asked and was granted excep-

tions to the order.

Roy W. Thompson was recalled and further examined

as a witness and A. F. Quist, Roy McClure and William

Rothwell were sworn and examined as witnesses on the

part of the Utah Construction Company, respondent, and

here both sides close.

The matter was taken under advisement by the Court.

The petitioner was granted twenty days to file brief and

the respondent the twenty days following.
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(Title of Court and Cause)

OPINION
Filed January 11, 1938

Edwin Snow, Boise, Idaho,

A. E. Bowen, Salt Lake City, Utah,

Attorneys for the Plaintiff.

D. A. Skeen, Salt Lake City, Utah,

John A, Carver, Boise, Idaho,

Attorneys for the Petitioner Wilse A. Nielsen.

January 11, 1938

CAVANAH, District Judge.

A recital of the nature of the present controversy and

the question in dispute as disclosed by the record were

made in the opinion of the Court of July 7, 1937 where

the conclusion was reached that the Utah Construction

Company had diverted part of the natural flow of Big

Lost River in violation of the provisions of the original

decree entered in March 1923 wherein the petitioner was

entitled by a prior right to the use of the waters of the

stream and as then understood the question as to whether

the Company was liable in damages to petitioner was left

open to thereafter be determined in the event the evidence

disclosed that its acts were of sufficient character to cause

damage to the petitioner during the years 1933 and 1934.

To clarify the opinion of the Court of July 7, 1937, at-

tention is called to the views there expressed as to what

questions were decided and how far the opinion went.
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It will be observed that the principal question then pre-

sented and decided was as to whether the company had

violated the original terms of the decree which deprived

the petitioner of his prior decreed right and an interpre-

tation of the decree when applied to the evidence was

there given as it was said after reciting the provisions of

the decree and the evidence bearing upon that question

that: "It would take then, more than a theory under the

evidence to show that the prior appropriator would not be

injured or his amount of water not diminished by the

manner of diverting the flow of the stream through can-

als above, on account of the sinks of the river, for we

must not forget that the petitioner is to have sufficient

of the unappropriated waters flow down to his point of

diversion to supply his right and as has been said, when

a subsequent appropriator who claims that diversion will

not injure a prior appropriator below him, is required to

establish that fact by clear and convincing evidence.

This was not done as disclosed by the evidence in the

present case and the petitioner is entitled to injunction

against interference against the Utah Construction Com-

pany and its successors in interest, and their agents, ser-

vants, employees and attorneys, which will be an order

made at this time containing the provisions that there is

to be delivered at the 2-B gauging station 34 C F S as

natural flow without deduction for water diverted into

any ditch above the 2-B gauging station and all natural

flow water be carried down the main channel of Big Lost

River under conditions as they existed at the time the de-
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cree was entered, and that the petitioner Wilse A. Niel-

sen is entitled to have delivered into the intake of the Mil-

ler ditch 6.4 C.F.S. until it is filled to its full extent in

accordance with the decree."

"As to the remaining question of damages, which was

left open until the question here was determined, that

will be taken up and a hearing had at the next regular

term of Court at Pocatello, with the understanding that

the years involved as far as the Utah Construction Com-

pany is concerned will be confined to 1933 and 1934, for

it appears from the evidence that the petitioner received

his water up to and including 1932 and that in 1935 the

Utah Construction Company, did not operate the system

and project as the Irrigation District did so, under the

option to purchase, its right and system, and in July 1936,

made and delivered a conveyance thereof to the District,

and therefore it would not be liable in damages for those

two years."

It will be noted that the Court said : "For we must not

forget that the petitioner is to have sufficient of the un-

appropriated waters flow down to his point of diversion

to supply his right and as has been said, when a sub-

sequent appropriator who claims that diversion will not

injure a prior appropriator below him, is required to es-

tablish that fact by clear and convincing evidence. This

was not done as disclosed by the evidence in the present

case and the petitioner is entitled to injunction against in-

terference against the Utah Construction Company and

its successors in interest, and their agents, servants, em-
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ployees and attorneys, which will be an order made at

this time containing the provisions that there is to be de-

livered at the 2-B gauging station 34 C.F.S. natural flow

without deduction for water diverted into any ditch above

the 2-B gauging station and all natural flow water be

carried down the main channel of Big Lost River under

conditions as they existed at the time the decree was en-

tered, and that the petitioner Wilse A. Nielson is en-

titled to have delivered into the intake of the Miller ditch

6.4 C.F.S. until it is filled to its full extent in accordance

with the decree." And it was there only concluded that

a violation of the decree by the Company had happened

during the years 1933 and 1934 and that the petitioner

is to have sufficient of the unappropriated waters flow

down to his point of diversion to supply his right and that

was not done, and that he is entitled to an injunction

against interference against the Company and its suc-

cessors in interest and an order to be made at that time

containing the provision ''that there is to be delivered at

the 2-B gauging station 34 C.F.S. as natural flow without

deducting for water diverted into any ditch above the

2-B gauging station and all natural flow water be carried

down the main channel of the stream under conditions as

they existed at the time the decree was entered, and that

the petitioner is entitled to have delivered into the intake

of the Miller ditch 6.4 C.F.S. until it is filled to its full

extent in accordance with the decree."

On February 23, 1937, an Order to show cause was

entered and thereafter on July 9, 1937, the Company was
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temporarily enjoined during the pendency of the proceed-

ings from interfering- with the petitioner's right. Thus

it will be seen that the nature and scope of the petition is

that the petitioner is seeking damages for an alleged vio-

lation of the original decree and also rehef from a con-

tinuation thereof.

On the second hearing further evidence was received

bearing on the question of damages and that the Com-

pany had transferred its interest to the Irrigation Dis-

trict and ceased to operate the system and project prior

to the time of the filing of the present petition. The Com-

pany now asserts: (a) That the Court has no juris-

diction under the evidence to issue injunction against it

or against the irrigation District who was not a party to

the proceedings, (b) That the petitioner is not, under the

evidence, entitled to a permanent injunction, as the evi-

dence affirmatively discloses that it had before the pe-

tition was filed on February 8, 1937, parted with all its

interest in the system and project and ceased to operate

the same, (c) That no judgment for damages against

it can be rendered in the present proceeding because there

does not exist facts to entitle petitioner to injunctive re-

lief and therefore the Court does not have jurisdiction to

decide the issue of damages which is purely incidental to

the right of injunctive relief, and (d) That there is no

proof of the amount or extent of petitioner's injury or

damages, even if it was damaged.

Disposing of these contentions after further consider-

ation as thus stated, first (a and b) that the Court has
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not jurisdiction under the evidence to issue an injunction

against the Company and Irrigation District as the evi-

dence affirmatively discloses that it had prior to the fil-

ing of the present petition, on February 8, 1937, parted

with all of its interest in the system and project to the

District and ceased to operate the same, and that the Dis-

trict is not a party to the present proceeding, it seems

sufficient to say that the undisputed evidence shows that

prior to the filing of the petition the Company had trans-

ferred all of its interest in the system and project to the

Irrigation District and had ceased to operate the same

and that the Irrigation District is not a party to the pres-

ent proceeding which would not warrant, in the present

proceedings, the issuance of a permanent injunction a-

gainst them, or the necessity for the same, for under the

original decree the Company and its officers, agents and

successors are perpetually enjoined. This is conceded in

petitioner's brief where it is said that "the injunction

heretofore issued in the case against the Utah Construc-

tion Company, and its officers, agents, successors will

continue in full force and effect and no further Order of

injunction is now necessary". That being the situation,

and the record so discloses, there appears no necessity for

the issuance of an injunction in the present proceeding as

the petitioner already has a permanent injunction against

the acts complained of in the present proceeding by the

original decree. So we pass to the second contention of

the Company (c) that no judgment for damages against

it should be rendered because there does not exist facts
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entitling petitioner to injunctive relief and therefore jur-

isdiction does not exist in the Court to decide the issue

of damages which is purely incidental to injunctive relief.

Since the parties have now rested and the evidence now

discloses that the Company had parted with all of its in-

terests in the system and the project and had ceased oper-

ating the same prior to the institution of the present pro-

ceedings, the Court is required to consider and decide the

contentions of the Company for the views expressed in

its former opinion do not warrant the Court in not dis-

posing of the contentions now presented.

An analysis of the petition seems to contain averments

seeking both equitable and legal relief. In other words,

the allegations relate to the violation and a continuation

of a violation of the original decree in the wrongful di-

verting of waters of the stream which deprived petitioner

of his decreed prior right to his damage in the sum of

$12,500.00 for an Order of the Court directing delivery

to him of the water decreed, and prays for an order that

the Company show cause why it has not complied with

the provisions of the decree, for damages and such orders

as are proper and necessary to the proper administration

of the decree and the distribution of water thereunder ac-

cording to the terms of the decree.

We are then first confronted with the principal in-

quiry, before coming to the question of damages, are the

averments of the petition and the proof governed by the

principles existing before the adoption of general equity

rules 22 and 23, which was that if a petition states a case
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entitling the petitioner to equitable relief and the proof

fails to establish the averments of the petition in that re-

spect, the Court is without jurisdiction to proceed fur-

ther and determine the rights that are properly in a Court

of law ? In other words, where equitable rights are aver-

red they must be proved before legal rights should be

determined by a Court of equity. 10 R C L 372; 21 C J

142; Mitchell v. Dowell 105 U S 430; Clarke v.

Wooster 119 U S 324; American Falls Milling Co., v.

Standard Brokerage & Distributing Co., 248 Fed 487.

Of course, where the Court has taken cognizance of

the equitable action and the proof established the same,

it will do complete justice between the parties even though

it involves the granting of incidental legal rights, but that

principle would not apply here, where it now appears that

the Company was not doing anything or threatening to

do anything as alleged in the petition because, as has been

said, at the time the petition was filed, the Company had

theretofore parted with its interest in the system and pro-

ject and ceased operating it or having anything to do

with it. The issues now presented have all arisen since

the original case was first presented and the damages now

claimed were not incidental to it, because they did not

then exist.

The authorities relied upon by petitioner are situations

where the right to equitable rehef were averred and re-

lied upon and existed at the time the bill was filed.

If the primary question here is one for damages as

contended for by the petitioner and the issuance of an
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injunction is incidental thereto, then the Company would

be entitled to have the legal claim of damages submitted

to a jury, which it has not yet waived. We must consider

the petition as we find it, and it is there clearly averred

that the petitioner requests injunctive relief from a con-

tinuation of violations of the original decree which he

asserts caused the damage now claimed. No doubt seems

to exist that prior to the adoption of general equity rules

22 and 23 the practice was "Where a cause of action cog-

nizable at law is entertained in equity on the ground of

some equity relief sought by the bill, which it turns out

cannot, for defect of proof or other reason be granted,

the Court is without jurisdiction to proceed further and

should dismiss the bill and remit the cause to Court of

law". Mitchell v. Dowell, Supra.

The conclusion then is reached that the Court cannot

itself render a decree for damages under the averments

of the petition and the proof as the cause is one essentially

a law case and comes under Equity rule 22.

The next question arises, should the Court under the

general equity practice now adopted transfer the peti-

tion and the law questions to the law side of the Court un-

der general equity rules 22 and 23 which now govern the

practice in a suit in equity? Equity rule 22 provides:

"If at any time it appear that a suit commenced in equity

should have been brought as an action on the law side of

the court, it shall be forthwith transferred to the law side

and be there proceeded with, with only such alteration in

the pleadings as shall be essential," and equity rule 23
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provides: "If in a suit in equity a matter ordinarily de-

terminable at law arises, such matter shall be determined

in that suit according to the principles applicable, without

sending the case or question to the law side of the Court."

It is therefore apparent that these rules merely provide

a change in procedure existing prior to their adoption.

The essential distinction existing between equitable and

legal remedies and rights are not in any degree changed

or abolished by general equity rules 22 and 23. The two

rules provide for different kind of causes of action. Un-

der rule 22 if a case essentially is a law one improperly

brought in equity, it must be transferred to the law side.

While under rule 23 if the case looked at as a whole is

an equitable one, and a question arises in it triable by

jury, a jury trial is granted to settle the legal issues with

out transfer. This interpretation of the rules is clearly

made by the Fourth Circuit Court of Appeals in the case

of Colleton Mercantile & Mfg. Co., et al v. Savanah Ri-

ver Lumber Co., 280 Fed. 358, 363, where it is said : "Un-

der rule 22, if the case is essentially a law case improperly

brought in equity, it must be transferred to the law side.

Under rule 23, if the case, looked at as a whole, is an

equity case, but a question arises in it triable by jury, a

jury trial is held to settle the legal issue without transfer.

When the legal issue has been settled by the verdict of

the jury, the Court adjudicates the equitable issues in the

light of the verdict."

The purpose of the changed procedure provided for by

the rules is to not require a dismissal of the cause and
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compel the parties seeking relief to start another proceed-

ing, and in the interest of time and costs, to dispose of the

controverted issues under the pleadings filed, with such

changes as are proper to present the issues of law. Un-

der these rules the Court does not loose jurisdiction of the

cause because of failure of petitioner to pursue the pro-

per remedy and the cause should not be dismissed upon

the ground of adequate remedy at law, as the proceed-

ings being one primarily at law to be transferred to the

law side of the Court it becomes the duty of the Court

under equity rule 22 to transfer the cause to the law

side and to test the sufficiency of the petition by giving to

the company the right to test the petition by demurrer

or the sufficiency of the evidence. Brown v. Kossove et al.,

255 Fed. 806, Wegeman v. Reeves et al. 245 Fed. 254.

So the present proceeding being now transferred to the

law side of the Court and the petition in its present con-

dition not stating facts sufficient to give the Court juris-

diction for want of diversity of citizenship being alleged,

the same will be dismissed unless the petitioner, by

amendment made within 10 days alleging sufficient facts

showing diversity of citizenship under equity rule 19,

and if such is done, the law issue as to damages will be

tried by a jury unless a jury trial is waived. Should the

parties waive trial of the issue of damages before a jury

and conclude to submit the case to the Court upon the evi-

dence already taken upon that issue, provided the petition

is amended to meet the requirement thus stated and do

not desire to present further testimony on that issue then
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the Court will dispose of the question of damages on the

record already presented, but in the event the parties con-

clude, if the petition is amended to state facts sufficient to

warrant petitioner to proceed on the law side of the Court,

to present further testimony on that issue before a jury,

then a jury trial must be had.

Accordingly an Order will be made denying the in-

junctive relief prayed for in the petition and the tempo-

rary injunctions heretofore issued dissolved and the peti-

tion for the determination of damages during the years

1933 and 1934 be transferred to the law side of the Court.

(Title of Court and Cause)

AMENDED PETITION IN EQUITY

Filed Jan. 21, 1938.

By leave of Court granted, the petitioner herein, Wilse

A. Nielson, files this, his amended petition, herein and

respectfully shows to the Court

:

1. That the above entitled action was filed in the

above entitled Court by the Utah Construction Company,

a corporation and citizen of the State of Utah as plaintiff,

on or about the day of 19 ; that

at the time of the filing of the said complaint, the Utah

Construction Company was a corporation duly organized

and existing under the laws of the State of Utah.
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2. That the defendants therein named were each and

all citizens of the State of Idaho ; that the said action was

filed for the purpose of quieting title to waters and water

rights and to adjudicate water rights, all being within the

State of Idaho. That the defendants therein named were

either served with process or voluntarily appeared in said

action so that the Court acquired complete jurisdiction of

the parties and the subject matter of said action ; and that

such proceedings were had therein that either on a basis

of stipulation or evidence adduced, the Court did on or

about the 15th day of March, 1923, make and enter its

decree ordering, adjudicating and determining the rights

of all of the parties to said proceeding and with respect

to the subject matter of the said action, and by the terms

of said decree, among other things, the Court decreed

:

"All rights herein decreed to the plaintiff and the

several defendants are decreed for the beneficial and

specified, and none of the parties hereto, or their

successors in interest, whether heirs, executors, ad-

ministrators, successors or assigns, shall have the

right to divert any of the waters of Big Lost River,

or any of its tributaries, except for beneficial use,

and whenever such use has ceased such party or par-

ties shall cease to divert, and shall have no right to

divert, the said waters, or any part thereof, and each

and every of the parties hereto, their servants, attor-

neys, employees and successors in interest, as afore-

said, are hereby enjoined and restrained from any

and all interference with or diversion or use of the
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said waters, except in the manner and to the ex-

tent, and for the purposes provided in this decree,

whenever such interference, diversion or use would

in any manner interfere with the diversion or use of

the water awarded by this decree to any of the other

parties to this action.

"4. The Court hereby expressly reserves juris-

diction to supervise and enforce the administration

of this decree hereafter and from time to time as

occasion may require.

"In the first instance the administration of this

decree shall be left with Lynn Crandall, who is here-

by appointed Commissioner for that purpose, and

any successor who may be hereafter appointed by

this Court. * * *

2. That at the time of the filing of the said action

and the entry of the said decree therein, one Lewis T.

Miller was the owner of the following described proper-

ty, to-wit

:

"The Northeast quarter of Section 12, Township

3 North, Range 26 East Boise Meridian, and the

East half of the Northwest quarter and Lots 1 and

2 of Section 7, Township 3 North, Range 27 E. B.

M."

located in Butte County, State of Idaho, and the said

Lewis T. Miller was named as a defendant in said action,

and there was in said action decreed to the said land so



Utah Construction Company 5

1

described as owned by the said Lewis T. Miller and for

the use on said land as appurtenant thereto of the waters

of Big Lost River in Butte County, Idaho, 6.4 second

feet of water with a priority as of June 1, 1890, the said

water to be diverted from Big Lost River through the

Miller Ditch, having its point of diversion in the South-

west quarter, of Section 1, Township 3 North, Range 26

E. B. M., for the irrigation of the following described

land, to-wit:

The Northeast Quarter of Section 12, Township,

3 North, Range 26 E. B. M., and the East half of the

Northwest quarter, and Lots 1 and 2 Section 7,

Township 3 North, Range 27 E. B. M.

3. That by the terms of the said decree it was further

provided that all rights granted to the plaintiff were

"subject to such prior rights as are herein decreed in the

order of their respective priorities. * * * Said plaintiff,

Utah Construction Company, has a right to divert at its

point of diversion hereinafter stated, and to impound at

its reservoir (known as the Mackay Reservoir) or in

part to divert and part to impound at said reservoir all

the waters of Big Lost River and its tributaries to the

extent of 2300 cubic feet per second of time according

to the dates of priority hereafter set forth, the water

stored in said reservoir to be thereafter released from

said reservoir at plaintiff's pleasure through the gates

of the Mackay Reservoir Dam and thence down the nat-

ural channel of Big Lost River for use at the following

points of diversion. * * *." And further, "in its exercise
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of the rights herein defined, the plaintiff may, to the ex-

tent of its various appropriations, as hereinafter de-

creed, impound in storage and divert the waters of Big

Lost River at all times, and at all seasons of the year

when by so doing it does not interfere with the exercise

of any prior rights fixed by this decree, and the water

released by it from storage may be conveyed through the

natural channel of the river, and shall be protected under

the provisions of this decree for the distribution desig-

nated by plaintiflf as though kept and conveyed within an

artificial channel."

4. That pursuant to the terms of said decree, the

waters of Big Lost River were stored in part and used

by the said Utah Construction Company and for a time

the water decreed to the land above described as now

owned by petitioner, was supplied thereto through the

natural channel of the Big Lost River and delivered at

the diversion gate of the Miller Ditch onto the said Mil-

ler land as specified by said decree.

5. That after the said decree was entered and after

the water had been apportioned to the said lands in ac-

cordance with the said decree and in or about the year

1929, the petitioner herein, Wilse A. Nielson became a

resident and citizen of the State of Idaho residing on

said land in Butte County, Idaho, and cultivating the

said land as a means of livelihood. That the petitioner

acquired the said land in reliance upon the terms and the

provisions of the said decree and the water rights ad-

judicated and determined therein and decreed to the said

I
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land for its use and benefit and appurtenant thereto, and

continued to use, occupy, cultivate and farm the said land

until, by reason of the acts and things hereinafter com-

plained of as done by the plaintiff, Utah Construction

Company, its officers and agents, in conjunction with

other persons including the Big Lost River Irrigation

District, a corporation of the State of Idaho, the crops

and vegetation on said land were dried up and destroyed

so that the petitioner was compelled to seek employment

and residence elsewhere.

6. That in the course of the administration of the

said decree controversies arose between other land hold-

ers and owners of water rights affected by said decree,

and the Utah Construction Company, and during the year

1929 the Utah Construction Company through the said

water commissioner, and in violation of the terms of said

decree, caused large quantities of water previously owned

and decreed to the land of the petitioner herein and other

persons owning land and water along the channel of said

Big Lost River, near and below Arco, Idaho, to be stored

and wrongfully diverted to the land of the plaitiff and

other lands controlled by the plaintiff, Utah Construction

Company. That by reason of the said wrongful storing

and diversion of said water, in disregard of the rights

of the petitioner herein, the water which had been decreed

to petitioner and others similarly situated was taken

away by plaintiff and the water level in and around the

petitioner's said land was lowered, the petitioner's de-

creed source of water supply to his said land was destroy-
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ed and the trees, shrubs and crops growing and planted

on said land were destroyed as hereinafter set out and the

petitioner sustained great damage.

7. That the said wrongful use, diversion and stor-

age of water by the plaintiff, Utah Construction Com-

pany, and for its benefit, continued and the crops planted

by petitioner were destroyed during the year 1933 and

1934. That during the year 1935, the said plaintiff, Utah

Construction Company, entered into some agreement

with the Big Lost River Irrigation District, a corporation

of the State of Idaho, by which the Big Lost River Irri-

gation District, participated in the use, diversion and

storage of the said water of Big Lost River and the bene-

fit therefrom, and thereafter, during the years 1935,

1936 and 1937, the said Big Lost River Irrigation Dis-

trict, a corporation of the State of Idaho, asserted cer-

tain interests in the waters decreed to the plaintiff, Utah

Construction Company, by the terms of said decree, and

assumed to, and did, work and operate in conjunction

with the water commissioner designated by the Court

under the terms of said decree, and the continuing juris-

diction of this Court thereunder, and the said Big Lost

River Irrigation District, as such successor in interest

of the plaintiff, Utah Construction Company, working

with said water commissioner, appointed under orders

of this Court, has caused the entire flow of the waters

of Big Lost River to be diverted from the channel of the

said Lost River into ditches and by-pass canals, all from

and away from petitioner's said land, and have taken and
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withheld the said waters from entering or flowing down

the said channels of the said Big Lost River so that the

river bed of the said Big Lost River, which was the

channel designated in said decree as the source of pe-

titioner's water supply and point of diversion from said

Big Lost River, near the petitioner's property became

wholly dried up, the vegetation on and along said river

and on petitioner's property was dried up and died, and

was destroyed, and the crops and vegetation growing

on petitioner's said ground was destroyed and petitioner

has suffered great damage by reason thereof.

8. That the said Big Lost River Irrigation District

Company, acting under authority and as successor to the

plaintiff, Utah Construction Company, threatens to con-

tinue to violate the terms of the said decree as herein

set out, and to wrongfully divert the waters from the

main channel of said Big Lost River and withhold the

same from petitioner.

9. That petitioner has made repeated appeals to the

said officers and directors of the said Big Lost River

Irrigation District and to the Commissioner, and those

in charge of distributing the said water, to deliver water

to his said land in accordance with the terms of said de-

cree, for the purpose of saving said crops from loss and

destruction. That the said Big Lost River Irrigation

District, and its officers and agents have wholly ignored

the petitioner's rights and have continued to wrongfully

divert the water, in violation of the terms of said decree,

into canals and by-passes, and to withhold the said water
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from petitioner, and will continue to do so and continue

to store and withhold the water from the natural channel

of the Big- Lost River unless enjoined and restrained

from so doing by order of this Court. That the petition-

er was unable to procure water in the manner specified

by said decree during the years 1933, 1934, 1935, 1936

and 1937, and the said crops growing thereon were

wholly destroyed and lost to petitioner.

10. That during the said years the petitioner has had

the said land under cultivation, and has had crops planted

thereon, and by reason of the acts of the said Utah Con-

struction Company, and its successors in interest, in vio-

lation of the terms of said decree, he was unable to pro-

cure the water in the manner specified by said decree,

and the crops growing thereon were destroyed and lost

to this petitioner, notwithstanding that there has been

at all times ample water flowing in the Big Lost River

system if permitted to flow in its usual and natural course,

as conditions existed at the time the decree herein was

entered and under which the water duties and necessities

were determined at the time of the entry of said decree,

to fully comply with the terms of said decree, as affecting

the petitioner's said land and to fully irrigate and mature

the crops growing thereon and to protect the trees and

vegetation, and to protect the petitioner from the loss of

the said crops and trees. That by reason of the wrongful

acts herein set out and committed, the petitioner has been

damaged in an amount in excess of $10,000.00. That

by reason of the acts of the plaintiff, Utah Construction
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Company, and the threatened acts of the Big Lost River

Irrigation District as herein set out, it is necessary that

the Court exercise its retained and inherent jurisdiction

1 1 as set out in said decree at all times to enforce proper

construction of the said decree, and to further explain,

enforce and correct the said decree and the administra-

tion thereof wherever it is necessary to fully protect and

enforce the rights of the petitioner herein and only by

further proper order of this Court can the said decree be

fully enforced and the petitioner herein given the rights

decreed to him and said land by said decree under the

I

conditions existing and unless the Court makes such fur-

I

ther order the petitioners rights will be nullified and his

!
property will be destroyed and he will be wholly deprived

I

of the enjoyment of the rights so decreed to him and,

by the proper enforcement of the said decree under the

conditions existing at the time the said decree was en-

tered, there is ample water to irrigate the petitioner's

said land and to raise and mature the crops thereon.

WHEREFORE, the petitioner prays

:

1. That upon the reading of this verified petition the

Court make and enter an order, making the Big Lost

River Irrigation District, a corporation, a party to this

proceeding and subject to all decrees and orders made

herein.

2. That the Court make and enter an order constru-

ing the said decree and enforcing the same in accordance

with its terms and correcting any and all errors in the

future interpretation and enforcement of the said decree,
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and a further order punishing any and all parties oujlty

of violation of the said decree as for contempt and direct-

ing the strict compliance with the said decree in all of its

terms and provisions as affecting the rights of the peti-

tioners herein, and particularly directing that the waters

of Big Lost River, or sufficient thereof, be permitted to

flow in the natural channel of said Big Lost River so as

to reach the Miller Ditch intake, on said river as specified

in said decree, and to flow to and upon petitioner's land

strictly in accordance with the terms of said decree.

3. That the said Big Lost River Irrigation District

be required to answer this petition as a party hereto, and

that it be permanently enjoined and restrained from stor-

ing any water and from taking, diverting or using any

of the waters of Big Lost River contrary to or in viola-

tion of any of the terms of or provisions of the said de-

cree.

4. Petitioner prays for an order fixing a time and

place of hearing for the determination of the claims of

the petitioner herein for damages sustained in the loss

of crops by reason of the violation of said decree and the

wrongful diversion and use of the water decreed to pe-

titioner herein, which waters were owned by petitioner

and of which petitioner was deprived since the entry of

the said decree, and that upon such determination being

made, that the petitioner herein be given judgment ac-

cordingly.

5. Petitioner further prays that any other landowner

to whom water was decreed for particular land, or his sue-
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cessor in interest, may be permitted to come in and join

in this petition, upon his offering to pay, or paying, his

proportionate share of the expenses of the fihng and of

a hearing on this petition, and that on final hearing here-

in, the Court make and enter such orders as are proper

and necessary to the further administration of the said

decree and the distribution of the waters thereunder, ac-

cording to the terms of said decree.

6. Petitioner prays for such other and further orders

and relief herein as in the premises may be proper, in-

cluding his costs incurred herein.

D. A. SKEEN
Attorney for Petitioner.

(Duly verified)

(Service Acknowledged—January 21, 1938.)

(Title of Court and Cause)

MOTION TO DISMISS AMENDED PETITION

OF WILSE A. NIELSON AND TO STRIKE SAME

(Filed January 31, 1938.)

I.

COMES NOW The Utah Construction Company and

moves to dismiss the amended petition of Wilse A. Niel-

son filed herein on the 21st day of January, 1938 on the

following grounds, to-wit

:

( 1 ) That the said amended petition does not conform
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to the leave granted by the court to petitioner in the

court's memorandum opinion granting leave to amend.

(2) That it affirmatively appears from said amended

petition that there is not the requisite diversity of citizen-

ship between petitioner and The Utah Construction Com-

pany to give the court jurisdiction to determine the mat-

ter of damages, which is the only issue remaining unde-

termined by the court.

(3) That without leave of the court, and contrary

to the court's memorandum decision given and rendered

on or about January 11, 1938, petitioner has filed an

amended petition in equity seeking to bring in Big Lost

River Irrigation District as an additional party defend-

ant, after the court's direction that the cause be trans-

ferred to the law side of the court.

(4) Said amended petition does not state facts suffi-

cient to constitute a valid cause of action in equity against

The Utah Construction Company.

(5) That said amended petition was filed contrary

to Equity Rule 28.

(6) That it appears from the face of the amended

petition that there is more than one defendant and differ-

ent and distinct liabilities are asserted against each of the

defendants.

II.

It is also moved that said amended petition, and the

whole thereof, be stricken from the files on the grounds



Utah Construction Company 61

set forth in subdivisions (1) to (3), inclusive, of the

above motion to dismiss.

A. E. BOWEN,
Residence: Salt Lake City,

Utah.

Dated January 29, 1938.

EDWIN SNOW,
Residence: Boise, Idaho,

Attorneys for Utah Con-

struction Company.

(Title of Court and Cause)

ORDER

Filed March 10, 1938.

In harmony with memorandum opinion filed January

11, 1938, it is ORDERED that the injunctive rehef

prayed for in the petition be denied and the temporary in-

junction heretofore issued is disolved and that the pe-

tition for the determination of damages during the years

1933 and 1934 is transferred to the law side of the Court

to hereafter be disposed of.

Dated March 10, 1938

CHARLES C. CAVANAH,
District Judge.
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(Title of Court and Cause)

OPINION

Filed May 3, 1938

Edwin Snow, Boise, Idaho,

A. E. Bowen, Salt Lake City, Utah,

Attorneys for the Plaintiff.

D. A. Skeen, Salt Lake City, Utah,

Attorney for the defendant, Wilse A. Nielson.

May 3, 1938

CAVANAH, District Judge.

The status of the present case is that after the Court

had concluded that the original petition contained primary

legal relief for damages after the denial of the injunctive

relief, it remains to now determine whether the amended

petition has met the requirement of the Court and the

rules applicable after the case was transferred to the law

side of the Court to there be dealt with according to legal

principles.

It will be observed by the opinion of the Court of Jan-

uary 11, 1938, plaintiff was granted permission to amend

his petition alleging sufficient facts showing a diversity

of citizenship and to comply with the rules relating to

the transfer of actions from the equity side of the Court

to the law side of the Court and if done then the law issue

as to damages was to be tried by a jury, unless a jury

was waived. So the only remaining question now before
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the Court on the motion of the defendant Utah Construc-

tion Company to dismiss and strike is, does the amended

petition comply with the order and rules of the Court?

While plaintiff in his amended petition continues to

assert that the action is an equitable one and should still

be heard as such, as the petition is one wholly ancillary

and incidental to the original proceedings initiated by the

Utah Construction Company in this court, it seems neces-

sary for the Court to state again that such a position can-

not be sustained after considering the allegation of the

original and amended petitions and the evidence, and the

case will now have to be finally disposed of in accordance

with the rules of, and the conclusion reached by the Court

in the opinion of January 11, 1938, and when so trans-

ferred to the law side of the Court is should be proceeded

with such alterations in the pleadings as shall be essen-

tial.

So we will then proceed to analyze the amended petition

to ascertain if it recites facts sufficient to constitute a

cause of action for damages, and not one in equity.

It is apparent after the case has been transferred to the

law side of the Court and leave granted to amend the

original petition to present the action for damages, the

amended petition continues to be one for equitable re-

lief containing matters not to be determined by a jury. It

is insisted by the allegations of the amended petition that

the equitable matters alleged in the original petition be

continued for determination and attempt there is made

to bring into the case another party, being the Big Lost
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River Irrigation District, merely upon reading of the

amended petition without permission being granted, who,

the evidence shows was not responsible in any way for

any damages to the plaintiff.

The prayer as well as the allegations alleged in the

amended petition discloses the situation thus stated and

the petitioner here declining to amend his petition to con-

form to the rules and order of the Court it becomes nec-

essary for the Court to sustain the motion to dismiss and

strike of the Utah Construction Company. An order

will be entered accordingly dismissing the petition with

the Utah Construction Company's costs.

(Title of Court and Cause)

ORDER

Filed May 3, 1938.

In harmony with memorandum opinion filed on this

date, the motion to dismiss and strike of the Utah Con-

struction Company is sustained and the amended petition

of the Petitioner Wilse A. Nielson is dismissed with costs

awarded to the Utah Construction Company.

Dated May 3, 1938.

CHARLES C. CAVANAH,
District Judge.
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(Title of Court and Cause)

MEMORANDUM OF COSTS AND
DISBURSEMENTS

Filed May 10, 1938.

Per diem, G. C. Vaughn, Court

Reporter, 5y^ days at $10.00 per

day, $55.00; portion paid by

Utah Construction Company $ 35.00

Disallow

$15.00

Witness Fees:

LYNN CRANDALL; Residence, Idaho

Falls, Idaho, attendance on

Court 7 days (3 hearings) at

$1.50 per day $ 10.50

7 days' subsistence as above

enumerated, $3.00 per day 21.00

Mileage traveled from Idaho

Falls, Idaho, to Pocatello,

Idaho, and return, 100 miles

each trip, (3 hearings) ; total

300 miles at 5c per mile 15.00 46.50

ROY W. THOMPSON: Residence

Roseworth, Idaho, attendance on

Court 7 days (3 hearings) at

$1.50 per day 10.50

Time necessarily occupied in



66 Wilsc A. Nielson vs.

going to and returning from Court

at Pocatello, Idaho, from

Roseworth, Idaho, 3 days (3

hearings) at $1.50 per day 4.50

10 days' subsistence as above

enumerated at $3.00 per day 30.00

Mileage traveled from Roseworth,

Idaho, to Pocatello, Idaho, and

return, 248 miles each trip (3

hearings) ; taxable mileage 600

miles at 5c per mile 30.00 75.00

ROY C. PEARSON, Residence

Mackay, Idaho, attendance on

Court 2 days, (2nd hearing) at

$1.50 per day 3.00

2 days' subsistence as above

enumerated, at $3.00 per day 6.00

Mileage traveled from Mackay,

Idaho to Pocatello, Idaho and

return, 220 miles at 5c per

mile 11.00 20.00

A. L. Quist, Residence, Arco,

Idaho, attendance on Court 6

days, (3 hearings) at $1.50

per day 9.00

6 days' subsistence as above

enumerated, at $3.00 per day 18.00

Mileage traveled from Arco,
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Idaho to Pocatello, Idaho and

return, 168 miles each trip

(3 hearings), total 504 miles

at 5c per mile 25.20 52.20

R. W. ROTHWELL, Residence

Leslie, Idaho, attendance on

Court 2 days (3rd hearing) at

$1.50 per day 3.00

2 days' subsistence as above

enumerated, at $3.00 per day 6.00

Mileage traveled from Leslie,

Idaho to Pocatello, Idaho and

return, 204 miles, taxable

mileage 200 miles at 5c per mile 10.00 19.00

ROY McCLURE, Residence Moore,

Idaho, attendance on Court 2

days, (3rd hearing) at $1.50

per day 3.00

2 days' subsistence as above

enumerated, at $3.00 per day 6.00

Mileage traveled from Moore,

Idaho, to Pocatello, Idaho and

return, 184 miles at 5c per mile 9.20 18.20

ROY WOODBRIDGE, Residence Arco,

Idaho, attendance on Court 2 days

(3rd hearing) at $1.50 per day 3.00

2 days' subsistence as above

enumerated, at $3.00 per day 6.00
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Mileage traveled from Arco, Idaho

to Pocatello, Idaho, and return,

168 miles at 5c per mile 8.40 17.40

HOMER QUIST, Residence Arco,

Idaho, attendance on Court 2

days, (1st hearing), at $1.50

per day 3.00

2 days' subsistence as above

enumerated, at $3.00 per day 6.00

Mileage traveled from Arco, Idaho

to Pocatello, Idaho, and return,

168 miles at 5c per mile 8.40 17.40

WINGER FARRELL, Residence, Arco,

Idaho, attendance on Court 2

days, (1st hearing), at $1.50

per day 3.00

2 days' subsistence as above

enumerated, at $3.00 per day 6.00

Mileage traveled from Arco, Idaho,

to Pocatello, Idaho, and return,

168 miles at 5c per mile 8.40 17.40

E. H. HARRIS, Residence Mackay,

Idaho, attendance on Court 1

day, (1st hearing), at $1.50

per day 1.50

1 days' subsistence as above
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enumerated, at $3.00 per day 3.00

Mileage traveled from Mackay,

Idaho to Pocatello, Idaho, and

return 220 miles at 5c per mile 11.00 15.50

HARRY PEARSON, Residence Leslie,

Idaho, attendance on Court 1

day, (1st hearing), at $1.50

per day 1.50

1 days' subsistence as above

enumerated, at $3.00 per day 3.00

Mileage traveled from Leslie,

Idaho to Pocatello, Idaho and

return, 204 miles, taxable

mileage 200 miles at 5c per mile 10.00 14.50

BYRON SHERMAN, Residence American

Falls, attendance on Court 1 day,

(1st hearing), at $1.50 per day 1.50

1 days' subsistence as above

enumerated, at $3.00 per day 3.00

Mileage traveled from American

Falls, to Pocatello, Idaho, 27

miles at 5c per mile 1.35 5.85

J. RAY WEBER, Residence Mackay,

Idaho, attendance on Court 2 days,

(1st hearing), at $1.50 per day 3.00

2 days' subsistence as above

enumerated, at $3.00 per day 6.00
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Mileage traveled from Mackay, Idaho

to Pocatello, and return 220 miles

at 5c per mile 11.00 20.00

TOTAL $373.95

The witnesses, Homer Quist, Winger Farrell, E. H.

Harris, Harry Pearson and Byron Sherman, were

Watermasters who had served on various sections of

the Big Lost River during periods involved within the

dates set up in the Petitioner's Petition herein. On the

demand of the Utah Construction Company, they ap-

peared at the First Hearing with their Watermaster's

Records, showing distribution of water to persons en-

titled under the Big Lost River Decree to receive water

during the periods when they were, respectively,

Watermasters. To avoid the necessity for bringing

them back to testify at the Second Hearing, stipulations

were entered into between the Petitioner and the Utah

Construction Company by which their various Records

were identified and agreed to be admissible in evidence

without the presence of the Witnesses in Court.

Taxed at $358.95

June 28, 1938.

W. D. McReynolds,

Clerk.

(Duly verified)
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(Title of Court and Cause)

MOTION TO STRIKE

Filed May 24, 1938

Comes now the petitioner herein, Wilse A. Nielson,

and hereby moves the Court to strike from the files here-

in the Memorandum of Costs and Disbursements filed

herein by the Utah Construction Company, and the whole

thereof, on the ground and for the reason that the said

claimed costs and disbursements are not properly claimed,

and by the terms of the memorandum of decision filed

herein the Court definitely found and determined that the

petition of Wilse A. Nielson, filed herein, was properly

filed, and that the allegations therein with respect to the

violation by the Utah Construction Company of the said

decree were sustained, and that the Utah Construction

Company wilfully and deliberately violated the terms of

the said decree, and that the said petition was properly

filed for the purpose of determining that the decree had

been so violated, and the Court having so determined, the

petitioner, as a matter of law, was entitled to his costs in

connection therewith, and the Utah Construction Com-

pany having been found guilty of violating the terms of

the said decree, could not claim costs against the petition-

er on said petition.

Petitioner moves to strike from said Memorandum of

Costs and Disbursements all of the items set out therein.
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except the items for Homer Quist, Winger Farrell, Roy

Woodbridge, Roy McClure, R. W. Rothwell and A. L.

Quist, the said last named persons and the items being in-

cident to the hearing before the Court on the question as

to the amount of damages to which the petitioner was en-

titled.

This motion will be based upon the files and records in

said action and on the opinions rendered by the Court and

filed herein, and upon affidavits to be hereafter presented,

and such other proof as may be presented at the hearing

on this motion.

D. A. SKEEN,
Attorney for Petitioner,

Wilse A. Nielson.

(Service acknowledged May 24, 1938)

(Title of Court and Cause)

MOTION.

Filed June 25, 1938.

Comes now the petitioner herein, Wilse A. Nielson,

and hereby moves the Court as follows

:

1. To make specific findings of fact with respect to

the violation of the decree herein by the Utah Construc-

tion Company and as pointed out and determined by this

Court in its opinion filed herein on the 7th day of July,

1937.

2. To amend the judgment herein made and entered
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on the 3rd day of May, 1938, so that the said judgment

will set out and specify the grounds on which the said

judgment is based, and particularly to show that the

memorandum of opinion filed herein on the 3rd day of

May, 1938, stated as the only ground and reason for the

dismissal of the said petition was that the Court w^as

wholly without jurisdiction to hear and determine the

matters set forth and relied upon by petitioner in his

amended petition.

3. To eliminate from said judgment the portion there-

of awarding costs to the Utah Construction Company,

the said judgment being erroneous in this particular in

that the Court, being without jurisdiction to hear and de-

termine the said matter, is without jurisdiction to award

costs against the petitioner.

This motion will be based upon the files and records,

minutes and opinions of the Court entered and filed here-

in.

D. A. SKEEN,
Attorney for Petitioner.

(Service acknowledged June 24, 1938)

(Title of Court and Cause)

MOTION
Filed June 25, 1938.

Comes now the petitioner herein, Wilse A. Nielson,

and hereby moves the Court to strike from the files and
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records herein the Memorandum of Costs and Disburse-

ments heretofore filed herein by the plaintiff, Utah Con-

struction Company, on the grounds and for the reasons:

1. That the said Court, under the record, orders and

judgment entered herein, is wholly without jurisdiction

to assess and tax costs herein.

2. That the Court and the Clerk herein, under the

court rules, have no jurisdiction to tax costs under the

decree and order of dismissal entered herein.

3. That the opinions and orders of the Court herein

affirmatively sustain the contention of the petitioner, and

the court has determined herein that plaintiff, who is

seeking costs, acted in violation of the decree of this

court, and therefore in contempt of this court, and is not

therefore entitled to costs in any sum or amount what-

ever.

This motion will be based upon the files and records,

minutes and opinions of the Court entered and filed

herein.

D. A. SKEEN,

Attorney for Petitioner.

(Service acknowledged June 24, 1938)

1



Utah Construction Company 75

(Title of Court and Cause)

CLERK'S MEMORANDUM ON TAXING OF
COSTS.

Filed June 28, 1938.

This matter came on for taxation of plaintiff's costs

upon the cost bill filed and objections thereto filed on the

part of the Petitioner Wilse A. Nielson, both parties be-

ing represented by their counsel.

Objection No. 1 was overruled as the allowance of

costs in the order of the Court is without qualification.

On Objection No. 2 $15.00 of the item charged for

reporter's fees was voluntarily stricken by the plaintiff's

counsel, it having been determined that the petitioner

did not participate in employment of the reporter in the

last lj4 days of the hearing, otherwise the balance of

$20.00 for reporter's fees was allowed.

Objection No. 3 was disallowed as to both the witness

fees and per diem for subsistence, and the plaintiff's

costs are taxed against the petitioner in the sum of

$358.95.

The petitioner asked and was granted exceptions.

Dated at Boise, this 28th day of June, 1938.

W. D. McREYNOLDS,
Clerk.
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(Title of Court and Cause)

NOTICE OF APPEAL FROM ORDER OF CLERK
TAXING COSTS HEREIN

Filed June 28, 1938.

Comes now Wilse A. Nielson, petitioner herein, and

hereby appeals to the above entitled court from the de-

termination and order made herein by the Clerk of the

Court under the rules of this court denying and over-

ruling the objections of petitioner to the cost bill filed

and entered taxing the costs herein.

This appeal is taken on the files, records and objections

heretofore filed herein.

Dated this 28th day of June, A. D. 1938.

D. A. SKEEN,
Attorney for petitioner.

(Title of Court and Cause)

OBJECTIONS TO COSTS

Filed June 28, 1938.

BEFORE HONORABLE W. D. McREYNOLDS,
CLERK OF THE UNITED STATES COURT FOR
THE DISTRICT OF IDAHO

Comes now the i^etitioner herein, Wilse A. Nielson,
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and hereby files the following objections hereto to the

costs claimed in the above entitled matter

:

I.

Objects to the taxation or allowance of each and every

item therein set out, or any costs whatever, to the peti-

tioner herein, on the ground that the court and this clerk

are without jurisdiction to tax the costs herein, having

entered an order of dismissal of the said petition of the

petitioner on the ground and for the reason that the

court was without jurisdiction to hear and determine

the cause.

11.

Objects to the allowance of $35.00 as a per diem to G.

C. Vaughn, reporter, for five and one-half days for the

reason that only one and one-half days were consumed

in the taking of testimony affecting the plaintiff's claim

for damages herein, the other four days spent by the re-

porter in said cause having been spent as court reporter

in the proceedings herein on issues which were found

by the court in favor of the petitioner, that is, the viola-

tion of the decree by the plaintiff, Utah Construction

Company, as affecting the right of this petitioner, and

the court having found such issues in favor of the peti-

tioner, the petitioner, and not the plaintiff (defendant

in that proceeding) is entitled to have his costs taxed.

III.

Objects to the following items listed under witness

fees:

LYNN CRANDALL, attendance, subsis-
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tence and mileage $46.50

ROY W. THOMPSON, attendance, wit-

ness fees and mileage and subsistence charge 75.00

ROY C. PEARSON, attendance, witness

fees, mileage and subsistence charge 20.00

A. L. QUIST, attendance, witness fees,

mileage and subsistence charge 52.50

HOMER QUIST, attendance, witness fees,

mileage and subsistence charge 17.40

WINGER FARRELL, attendance, witness

fees, mileage and subsistence charge 17.40

E. H. HARRIS, attendance, witness fees,

mileage and subsistence charge 15.50

HARRY PEARSON, attendance, witness

fees, mileage and subsistence charge 14.50

BYRON SHERMAN, attendance, witness

fees, mileage and subsistence charge 5.85

J. RAY WEBER, attendance, witness fees,

mileage and subsistence charge 20.00

on the ground and for the reason (1) that each of the

said witnesses was called and testified in the proceedings

on which the issue involved was as to whether the Utah

Construction Company had violated the terms of the de-

cree, and the witness Thompson was an officer and com-

missioner of the court at the time of such hearing and as

such is not entitled to witness fees, and the issue in said

hearings at which said witness testified were determined
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in favor of the petitioner to the effect that the decree had

been violated by the Utah Construction Company, and,

therefore, the petitioner was the prevaiHng party and was

entitled to his costs and the Utah Construction Company,

as defendant, was not entitled to its costs, and (2) on the

further grounds that the items of subsistence charges

therein set out were not collectible as items of cost and

were not certified in any order of court for payment.

This petitioner objects further specifically to the al-

lowance of any subsistence charge to any of the witnesses

above named or/and to the following witnesses as listed

in said memorandum

:

R. W. ROTHWELL in the amount of $6.00

ROY McCLURE in the amount of $6.00

ROY WOODBRIDGE in the amount of $6.00

D. A. SKEEN,
Atty. for Petitioner.

(Duly verified)

(Service Acknowledged—June 28, 1938)

(Title of Court and Cause)

Minutes of the Court of June 28, 1938.

The matter of petition of Wilse A. Nielson against

the plaintiff, came on for hearing on the motion of the

petitioner to amend the judgment or order awarding the
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plaintiff costs, and on motion to strike the plaintiff's

memorandum of costs.

D. A. Skeen, Esquire, appeared as counsel for the pe-

titioner and Edwin Snow, Esquire, appeared for the

plaintiff.

After hearing counsel on the motions, it was ordered

that the motion to amend and the motion to strike be and

the same hereby are denied. The petitioner asked and

was granted exceptions to the order.

At a later time, counsel for the respective parties ap-

peared for hearing before the Court on the petitioner's

appeal from the action of the Clerk in taxing the plain-

tiff's costs.

The Cost bill, the petitioner's objections and the clerk's

order in taxing the costs were presented to the Court.

After hearing argument of the respective counsel, the

Court took the matter under advisement.

(Title of Court and Cause)

OPINION

Filed July 13, 1938.

A. E. Bowen, Salt Lake City, Utah,

Edwin Snow, Boise, Idaho,

Attorneys for the Plaintiff,

D. A. Skeen, Salt Lake City, Utah,

Attorney for petitioner, W. A. Nielson,

July 13, 1938
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CAVANAH, District Judge.

The petitioner Nielsen appeals from the Order of the

Clerk taxing plaintiff's costs and overruling his objec-

tions to the cost bill filed. The first objection that the

Court has not jurisdiction to tax costs after dismissing

petition is untenable as the petition was finally dismissed

after two hearings on the merits, and that the petitioner

was successful in the first hearing and the plaintiff on the

second hearing.

The item covered by the second objection was volun-

tarily stricken by the plaintiff.

The third objection was disallowed by the Clerk and

the plaintiff's costs were taxed against the petitioner for

$358.95.

This objection presents the question as to whether

witness fees and mileage should be taxed against peti-

tioner where it appears that the witnesses were called

and testified in a proceeding on which the issue involved

was as to whether plaintiff had violated the terms of the

decree and the issue there determined in favor of the

petitioner and that the items of subsistence charges were

not collectible as they were not certified by an order of

the Court before payment.

To determine this objection it becomes necessary to as-

certain the nature of the proceeding and the final out-

come. The original petition, after evidence was taken,

was found by the Court to be one by which the petitioner

prayed for relief primarily for damages and based up-
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on allegations of a violation of the decree and that being

the case the Court transferred the case to the law side of

the Court to there be tried and determined after proper

allegations and amendments to the petition to be made

within a certain time. The petitioner then filed an

amended petition in which he declined to so amend it as

the amended petition still asserted equitable relief and not

proper allegations to constitute a cause of action at law,

therefore, on motion of the plaintiff for failure to comply

with the order of the Court the amended petition was dis-

missed with costs.

So the question for decision is whether all of the costs

in both proceedings should be taxed against the petitioner

or a proportion thereof be made.

The record shows there were two hearings. The first,

after taking of testimony, the Court heard the parties as

to whether there was a violation of the terms of the de-

cree and after determining that fact upon the evidence

then presented, it was concluded that the terms of the

decree was violated by the plaintiff. The second hear-

ing was upon the question of damages and after the hear-

ing the conclusion was reached that the relief prayed for

was for legal relief and the Court then ordered the case,

under the general equity rules, be transferred to the law

side of the Court to be there disposed of. As to the wit-

nesses named in the cost bill, excepting three, were called

and used in the first hearing which resulted in a determ-

ination of the equitable issue in favor of the petitioner.
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It would seem inequitable to tax the costs of the plaintiff

so then incurred against the petitioner.

When the case was transferred to the law side of the

Court and the petitioner after the hearing on the ques-

tion of damages fails by reason his refusal to properly

frame his petition to state a legal cause of action, then

all costs there incurred by the plaintiff should be taxed

against him, the items of which are

:

Roy Woodbridge $1 1.40

Roy McClure 12.20

R. W. Rothwell 13.00

Together as subsistence charges of $6.00 for each of the

three witnesses in the aggregate $18.00.

An order will be also entered allowing said subsistence

charges to the three witnesses above referred to, as such

order can be made at this time.

The order of the Clerk is modified, taxing plaintiff's

costs against the petitioner in the total sum of $54.60.

(Title of Court and Cause)

ORDER

Filed July 13, 1938.

It satisfactorily appearing to the Court that Roy Wood-

bridge, Roy McClure and R. W. Rothwell, witnesses who

appeared and testified on behalf of the plaintiff at the
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trial of the above entitled cause are entitled to, as ex-

penses of subsistence for two days of actual attendance,

of the sum of $3.00 per day in addition to the regular

witness fees and mileage provided by law.

Dated July 13, 1938.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

ORDER

Filed July 13, 1938.

In Harmony with memorandum opinion filed on this

date, it is ORDERED that the costs herein incurred by

the plaintiff should be taxed against the petitioner W. A.

Nielsen as follows: Roy Woodbridge, $11.40; Roy Mc-

Clure, $12.20; R. W. Rothwell, $13.00; together with

subsistence charges of $3.00 per day for two days for

each of the three witnesses, making a total costs taxed

in favor of the plaintiff and against the Petitioner, Niel-

sen of $54.60.

Dated July 13, 1938.

CHARLES C. CAVANAH,
District Judge.
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(Title of Court and Cause)

PETITION FOR APPEAL.

Filed Aug. 2, 1938.

Comes now Wilse A. Nielson, petitioner herein, and

states that on or about the 23rd day of February, 1937,

he made and filed herein a petition directed against the

plaintiff, Utah Construction Company, named as defend-

ant in said petition, and that thereafter, and on or about

the 3rd day of May, 1938, this Court entered an order

and judgment in favor of the said Utah Construction

Company, named as defendant in said petition in this

action, and against this petitioner, dismissing the said

petition, and in which order and judgment and proceed-

ings had thereunder in this cause, certain errors were

committed to the prejudice of this petitioner, all of which

errors will appear more in detail from the Assignment

of Errors which is filed with this Petition.

WHEREFORE this petitioner prays that an appeal

be allowed in his behalf to the United States Circuit

Court of Appeals for the Ninth Circuit for the correction

of the errors specified, and that a transcript of the record,

proceedings and papers in said cause, duly authenticated,

be sent to the Circuit Court of Appeals, and that citation

issue as provided by law, and your petitioner further
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prays that the proper order relating to the required bond

to be furnished by him be made herein.

D. A. SKEEN,
Attorney for Petitioner.

(Service acknowledged August 2, 1938.)

(Title of Court and Cause)

ASSIGNMENT OF ERRORS

Filed Aug. 2, 1938.

Comes now the above named petitioner, appellant

herein, and files his Assignment of Errors committed in

the trial and proceedings of the above entitled cause, to-

wit :

—

I.

The Court erred in making and entering its order of

March" 10, 1938, dissolving the temporary injunction

theretofore issued and transferring the petition of peti-

tioner to the law side of the Court to be thereafter dis-

posed of.

11.

That the Court erred in sustaining and granting the

motion of the plaintiff, Utah Construction Company,

(defendant in this proceeding) to strike and dismiss the

petition of petitioner herein on the grounds in said mo-

tion set out, or on any ground whatever.

I
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III.

That the Court erred in making and entering its judg-

ment and order of dismissal herein, on the 3rd day of

May, 1938, dismissing plaintiff's petition herein, as

amended.

IV.

The Court erred in making and entering its judgment

and order herein awarding the plaintiff, Utah Construc-

tion Company (defendant in this proceeding) its costs

and disbursements.

V.

The Court erred in overruling and denying the motion

of petitioner herein to strike the bill of costs as filed here-

in by Utah Construction Company and overruling the

petitioner's objection to costs filed herein.

VI.

The Court erred in overruling and denying the appeal

of the petitioner herein from the order and ruling of the

Clerk of the Court in taxing costs herein, the Court

having dismissed the said petition for lack of jurisdic-

tion to entertain and determine the same.

VII.

The Court erred in entering an order allowing ex-

penses and sustenance charged to witnesses, there being

no proper application or showing made to the Court as a

basis for such order.

VIII.

The Court erred in refusing to make and enter speci-
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fie findings of fact and conclusions of law, pursuant to

the opinion of the Court made and rendered herein, find-

ing and determining the issues on said petition as to the

construction and enforcement of the said decree in favor

of the petitioner herein.

IX.

The Court erred in concluding and ruling as a matter

of law that the Court was without jurisdiction to hear

and determine the issues presented by the petition of peti-

tioner, and the answer of the Utah Construction Com-

pany to said petition, and in dismissing said petition.

D. A. SKEEN,
Attorney for Petitioner.

(Service acknowledged August 2, 1938.)

(Title of Court and Cause)

ORDER ALLOWING APPEAL.

Filed Aug. 2, 1938.

Upon the motion of the petitioner, appearing by his

attorney, D. A. Skeen, IT IS ORDERED that the appeal

of the petitioner above named be allowed as prayed for

by the petitioner in said cause.

AND IT IS FURTHER ORDERED that the amount
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of the bond be fixed in the sum of Three hundred dollars,

($300.00) as security for plaintiff's costs on appeal, and

it is so ordered.

IT IS FURTHER ORDERED that a transcript of

the record be forthwith transmitted to the United States

Circuit Court of Appeals for the Ninth Circuit at San

Francisco, California.

Dated this 2nd day of August, 1938.

CHARLES C. CAVANAH,
Judge.

(Service accepted August 2, 1938)

(Title of Court and Cause)

CITATION ON APPEAL

Filed Aug. 2, 1938.

THE PRESIDENT OF THE UNITED STATES
to UTAH CONSTRUCTION COMPANY, a corpora-

tion, and to A. E. BOWEN, Salt Lake City, Utah, and

EDWIN SNOW, Boise, Idaho, its attorneys, GREET-
INGS:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit to be held at the city of San Francisco in

the State of California within thirty days from the date
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hereof pursuant to Order allowing Appeal regularly is-

sued, and which is on file in the office of the Clerk of the

District Court of the United States for the District of

Idaho, Eastern Division, in action pending in said court

wherein Wilse A. Nielson is appellant and Utah Con-

struction Company, a corporation, is appellee, and to

show cause, if any there be, why the judgment and pro-

ceedings in said Order mentioned should not be corrected

and speedy justice should not be done to the parties in

that behalf.

WITNESSETH: the Honorable Charles Evans

Hughes, Chief Justice of the Supreme Court of the Unit-

ed States of America, this 2nd day of August, 1938.

CHARLES C. CAVANAH,
District Judge.

ATTEST
W. D. McREYNOLDS,

(Seal) Clerk.

(Service admitted August 2, 1938)

(Title of Court and Cause)

UNDERTAKING ON APPEAL
Filed Aug. 2, 1938.

KNOW ALL MEN BY THESE PRESENTS, that

we, Wilse A. Nielson, as principal, and the UNITED
STATES FIDELITY AND GUARANTY COM-
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PANY, a corporation organized and existing under and

by virtue of the laws of the State of Maryland, as surety,

are firmly held and bound unto the Utah Construction

Company, plaintiff, in the sum of three hundred Dollars,

($300.00), to which payment well and truly to be made

we bind ourselves, and each of us, jointly and severally,

our heirs, executors and assigns.

WHEREAS, the petitioner in the above entitled

cause has appealed to the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco, Cali-

fornia, from a judgment rendered in the District Court

of the United States, for the District of Idaho, Eastern

Division, which judgment was made and entered on the

3rd day of May, 1938, wherein and whereby Utah Con-

struction Company, a corporation, was plaintiff, John F.

Abbott, et al., were defendants, and Wilse A. Nielson

was petitioner.

NOW, THEREFORE, the condition of the above ob-

ligation is such that if the said Wilse A. Nielson shall

prosecute said appeal to effect and answer all costs if he

fails to make good his plea, then the obligation shall be

void, otherwise to remain in full force and effect.

Dated this 2nd day of August, 1938.

Wilse A. Nielson,

(SEAL) Principal.

UNITED STATES FIDELITY &
GUARANTY COMPANY,
By Henry Whitson,

Attorney in fact.
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STATE OF IDAHO )

) ss.

COUNTY OF ADA )

Henry Whitson, being first duly sworn, on oath, de-

poses and says, that he is attorney-in-fact of the UNIT-

ED STATES FIDELITY AND GUARANTY COM-
PANY, and that he is duly authorized to execute and de-

liver the foregoing obligation; that said Company is

authorized to execute the same, and has complied in all

respects with the laws of Idaho in reference to becoming

sole surety upon bonds, undertakings and obligations

Henry Whitson,

Subscribed and sworn to before me this 2nd day of

August, 1938.

(SEAL) W. D. McReynolds,

Clerk.

The foregoing bond is hereby approved this 2nd day

of August, 1938.

CHARLES C. CAVANAH,
Judge.

(Service acknowledged—August 3, 1938.)

(Title of Court and Cause)

CERTIFICATE.

Filed August 4, 1938.

The annexed proposed "statement of case" having

been on August 3, 1938, presented to me for consider-
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ation by counsel for the petitioner, and counsel for the

plaintifif having declined to sign or agree to the same,

and that it does not contain a complete, full and cor-

rect record of the proceedings had in the cause, as there

was considerable testimony presented to and taken in

Court, none of which is referred to or made a part of

said proposed statement.

Therefore, the Court declines to settle the same.

Dated August 4, 1938.

CHARLES C. CAVANAH,
District Judge.

STATEMENT OF CASE.

In this matter the petitioner, Wilse A. Nielson, on the

23rd day of February, 1937, filed in this Court a peti-

tion which is to be printed herein as part of this state-

ment.

That on the filing of said petition, on the 23rd day of

February 1937, the Court made and entered its order

which is to be printed herein as a part of this statement.

That thereafter plaintiff, Utah Construction Com-

pany, the party against whom the said petition of Wilse

A. Nielson was directed, filed its answer to said petition,

which answer was subsequently, on March 26, 1937,

superceded by an amended answer to the petition of Wilse

A. Nielson, filed herein, to be printed herein as a part

of this statement.

That thereafter, on the 26th day of March, 1937, said

petitioner, Wilse A. Nielson, filed his reply to said
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amended answer, which is to be printed herein as a part

of this statement.

That in said petition it was set out and recited, among

other things, that on the 15th day of March, 1923, a de-

cree was entered in said action, adjudicating 6.4 second

feet of water as appurtenant to the land now owned by

petitioner, and by the terms of said decree the plaintiff,

in the exercise of its rights under said decree, to the

extent of its appropriations, was granted permission to

impound and divert certain waters of Big Lx)st River,

when by so doing it did not interfere with the exercise of

the prior rights of the decree, and specifying that the

water released by plaintiff from storage should be con-

veyed thru the natural channel of the Big Lost River to

the points of use. The petitioner further set out that

there was ample water in the said Big Lost River to fully

supply petitioner's rights, and that the plaintiff Utah

Construction Company and the water commissioner ap-

pointed by the Court were misinterpreting the decree

and in its administration were interferring with

plaintiff's prior rights and depriving him of water by

reason of which he had sustained and was sustaining

substantial damages, and the plaintiff, its agents and suc-

cessors, were threatening to continue to violate the said

decree. The petition further set out that the Court ren-

dering said decree had reserved jurisdiction to super-

vise and enforce the administration of the said decree.

The Utah Construction Company, by way of answer to

this petition, denied that the petitioner's rights had been
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in any way interferred with, and further set out that dur-

ing the year 1936 the plaintiff had sold, and by deed,

conveyed to the Big Lost River Irrigation District, all

of its right, title and interest in and to the waters of

Big Lost River, the reservoir, canals and all diverting

works. This allegation as to conveyance and transfer by

the plaintiff was admitted as alleged.

That thereafter, the said matter came on for hearing

on the said petition and answer as amended, and after

hearing thereon, the Court on July 7, 1937, rendered its

opinion, which is to be printed herein as a part of this

statement.

That pursuant to said opinion, on the 9th day of July,

1937, the Court made, entered and filed its order, which

is to be printed herein as a part of this statement.

That thereafter, on the 1st day of November, 1937, a

further hearing of said matter was called and hearing

was had on the questions of damages, reserved by the

Court for consideration, and, during the course of such

proceedings and hearing, the minutes of the Court per-

taining to said matter were made, entered, recorded and

signed, and which are to be printed herein as a part of

this statement.

That the matter was argued and taken under advise-

ment by the Court, and thereafter, on January 11, 1938,

the Court rendered and filed its opinion herein, which

opinion is to be printed herein as a part of this statement.

That thereafter, on the 20th day of January, 1938, the



96 Wilsc A. Niclson vs.

petitioner herein made and filed his amended petition,

which order is to be printed as a part of this statement.

That thereafter, on the 29th day of January, 1938,

the Utah Construction Company filed its motion to dis-

miss the amended petition of Wilse A. Nielson, and to

strike the same, which motion is to be printed herein as

a part of this statement.

That thereafter, on March 10, 1938, the Court, pur-

suant to said opinion, made and entered its order herein,

which order is to be printed as a part of this statement.

That thereafter on the 3rd day of May, 1938, the

Court made and entered its order, sustaining the said

motion to dismiss and to strike, and dismiss the said peti-

tion with costs to the Utah Construction Company, all

pursuant to the opinion of the Court that day rendered,

which opinion and order are to be printed herein as a part

of this statement.

That thereafter, on the 9th day of May, 1938, the Utah

Construction Company made and filed its memorandum

of costs, which is to be printed herein as a part of this

statement.

That thereafter petitioner, Wilse A. Nielson, made and

filed his motion to strike the said memorandum of costs,

which motion is to be printed herein as a part of this

statement.

That thereafter, on the 24th day of June, 1938, peti-

tioner, Wilse A. Nielson, made and filed his motion to
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require the Court herein to make specific findings of fact

and to amend the judgment and order of dismissal enter-

ed on the 3rd day of May, 1938, to eliminate from said

judgment that portion awarding costs against petitioner,

which motion is to be printed herein as a part of this

statement.

That thereafter, on the 24th day of June, 1938, peti-

tioner, Wilse A. Nielson, made and filed his motion to

strike from the files, the memorandum of costs and dis-

bursements, on the ground of lack of jurisdiction of the

court to tax costs, and on other grounds, which motion is

to be printed herein as a part of this statement.

That thereafter, on the 28th day of June, 1938, the

Clerk taxed costs against petitioner in the sum of

$358.00, which order is to be printed herein as a part of

this statement.

That petitioner immediately appealed to the Court

from such order taxing costs, which notice of appeal is

to be printed herein as a part of this statement.

That the minutes of the Court on said hearing on the

28th day of June, 1938, pertaining to said matter were

made, signed and filed, and the exceptions to all rulings

thereon duly allowed to petitioner, which minutes are to

be printed herein as a part of this statement.

That thereafter, on the 13th day of July, 1938, the

Court rendered an opinion on the motion to retax costs

and entered an order reducing the amount as taxed by
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the Clerk to the sum of $54.60, and also an order allow-

ing subsistence to three witnesses for a period of two

days, which opinion and orders are to be printed herein

as a part of this statement.

That to each and all of the rulings of the Court herein-

above set out, the petitioner is allowed an exception by the

Court, and such exception is preserved for the purpose

of appeal by the approval of this statement by the Court.

It is hereby stipulated that the foregoing statement,

showing how the questions arose and were decided by the

trial court, may be submitted to the Court for approval

as the record on appeal herein.

D. A. SKEEN,
Attorney for Petitioner.

Attorney for Plaintiff.

The foregoing statement, showing how the questions

arose and how such questions were decided by this Court,

is hereby approved by the Court, as presenting the record

herein on appeal to be copied and certified to the Circuit

Court of Appeals as the record on appeal herein.

Dated this day of August, 1938.

Judge.

I
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(Title of Court and Cause)

PRAECIPE FOR APPEAL.

Filed August 3, 1938.

TO THE CLERK OF THE DISTRICT COURT OF
THE UNITED STATES, FOR THE DISTRICT
OF IDAHO:

Sir:

You will kindly prepare and transmit to the Clerk of

the United States Circuit Court of Appeals for the Ninth

Circuit at San Francisco, California, a properly authen-

ticated record of appeal in the above entitled cause, in-

cluding therein the following documents

:

( 1 ) Petition of Wilse A. Nielson, filed February 23,

1937.

(2) Order of Court, dated February 23, 1937.

(3) Amended Answer of Utah Construction Com-

pany to said petition.

(4) Reply of petitioner to amended answer of Utah

Construction Company.

(5) Opinion of Court dated and filed July 7, 1937.

(6) Order dated and filed July 9, 1937.

(7) Minutes of the Court of proceedings on Novem-

ber 1st, 1937.

(8) Opinion of Court dated and filed January 11,

1938.
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9) Amended petition of Wilse A. Nielson, filed

January 21, 1938.

10) Motion of Utah Construction Company to dis-

miss Amended Petition.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Order of Court dated and filed March 10, 1938.

Opinion and Order of Court dated and filed May

3, 1938.

Memorandum of costs filed by Utah Construc-

tion Company.

Motion of Wilse A. Nielson to strike memoran-

dum of costs.

Motion of Wilse A. Nielson, filed June 25, 1938.

Motion of Wilse A. Nielson, filed June 25, 1938,

to strike memorandum of Costs.

Order of Clerk taxing costs, dated June 28, 1938.

Notice of appeal from order of Clerk taxing

costs.

Objection to costs filed by Wilse A. Nielson.

Minutes of the Court of proceedings on June 28,

1938.

Opinion of the Court, dated and filed July 13,

1938.

Orders of Court dated and filed July 13, 1938.

Petition for appeal.

Assignment of Errors.

Order allowing appeal.

Citation.

Undertaking on appeal.

Praecipe for appeal.

I
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(29) Statement of case, as proposed.

(30) Any other file, paper or assignment required to

be incorporated in the transcript of record here-

in under the practice of the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

Dated July 30, 1938.

D. A. SKEEN,
Attorney for Petitioner.

(Service acknowledged August 3, 1938.)

(Title of Court and Cause)

CERTIFICATE OF CLERK
I, W. D. McREYNOLDS, Clerk of the District Court

of the United States for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to 101, inclusive, to be full, true and correct

copies of the pleadings and proceedings in the above en-

titled cause, and that the same together constitute the

transcript of the record herein upon appeal to the United

States Circuit Court of Appeals for the Ninth Circuit,

as requested by the Praecipe filed herein.

I further certify that the cost of the record herein

amounts to the sum of $123.55 and that the same has

been paid by the appellant.

Witness my hand and the seal of said Court this 22nd

day of September, 1938.

(SEAL) W. D. McREYNOLDS,
Clerk.




